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STATEMENT OF INTEREST OF AMICI CURIAE

The Massachusetts Academy of Trial Attorneys (Academy) and the
American Association for Justice (AA]J) offer this amici curiae brief in the
above-captioned case and urge this Court to affirm the judgment of the
Superior Court.

The Academy is a voluntary, non-profit, Commonwealth-wide
professional association of lawyers. The Academy’s purpose is to uphold
and defend the Constitutions of the United States and the Commonwealth
of Massachusetts; to promote the administration of justice; to uphold the
honor of the legal profession; to apply the knowledge and experience of its
members so as to promote the public good; to reform the law where justice
so requires; to advance the cause of those who seek redress for injured
individuals; and to help them enforce their rights through the courts and
other tribunals in all areas of law. The Academy has been actively
addressing various areas of the law in the courts and the Legislature of the
Commonwealth since 1975.

AA]J is a national, voluntary bar association established in 1946 to
strengthen the civil justice system, preserve the right to trial by jury, and

protect access to the courts for those who have been wrongfully injured.
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With members in the United States, Canada, and abroad, AA]J is the
world’s largest plaintiff trial bar. AAJ members primarily represent
plaintiffs in personal injury actions, employment rights cases, consumer
cases, and other civil actions, including in Massachusetts state courts.
Throughout its 79-year history, AAJ has served as a leading advocate for

the right of all Americans to seek legal recourse for wrongful conduct.

RULE 17(c)(5) DECLARATION

Pursuant to Mass. R. App. P. 17(c)(5), amici state that no party or
party’s counsel authored this brief in whole or in part, and that no party,
party’s counsel, or other person or entity, other than amici, their members,
or their counsel, contributed money that was intended to fund preparation
or submission of the brief. Neither amici nor counsel of record for amici
have represented any of the parties to the appeal in any proceedings
involving similar issues, nor have they been a party or represented a party
in a proceeding or transaction that is at issue in the present appeal.

Amici further state that one counsel for amici, Robert S. Peck, was
counsel of record and twice argued Philip Morris USA v. Williams, 549 U.S.
346 (2007) and 556 U.S. 178 (2009) (Mem.) in the Supreme Court of the

United States, and represented other plaintiffs against Philip Morris.
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SUMMARY OF THE ARGUMENT

The federal due-process regime seeks to assure that punitive
damages are sufficient to serve the deterrence and punishment purposes of
the state imposing them, while avoiding constitutionally excessive
assessments. In developing a comprehensive approach to accomplishing
those objectives, the United States Supreme Court recognized the primacy
and constitutionally protected role of juries in undertaking a fact-finding
mission that includes compensatory damages. However, in order to permit
trial judge and appellate courts to engage in de novo review of a jury’s
assessment of punitive damages, the Court recognized that punitive
damages are not a “fact” to be found by a jury, but an expression of the
jury’s moral condemnation of egregious misconduct. It therefore removed
the punitive damage assessment from the realm occupied by remittitur and
allowed the trial judge and, upon review, an appellate court to make an
independent assessment without the offer of a new jury trial. For that
reason, no remand for a new jury trial is warranted. (pp. 18-28).

Neither is further reduction of the punitive damages as reduced by
the trial court, which self-evidently agreed with the jury that Philip

Morris’s misconduct deserved the condemnation that punitive damages
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represent. The misconduct at issue here is plainly reprehensible and
involves many of the aggravating factors the Supreme Court has

identified —and that is the primary criterion for examination of the size of
any judgment. Moreover, it is within presumptively valid single-digit
ratios and properly assessed within the maximum due process permits.
Nothing in the Due Process Clause requires reduction to the 1:1 straitjacket
ratio that Philip Morris advances, which was not even the ultimate result
on remand in the State Farm case where it was first suggested as potentially
adequate. See Campbell v. State Farm Mut. Auto. Ins. Co., 98 P.3d 409, 410-411
(Utah), cert. denied, 543 U.S. 874 (2004). (pp. 29-39).

Issues like bifurcation remain within the broad discretion of the trial
judge. A court’s denial of a motion to bifurcate violates no constitutional
requirement and is not inherently prejudicial; it has been the practice not to
bifurcate in the vast majority of states for a very long time. In the
overwhelming majority of states that have imposed bifurcation, it is the
product of a legislative judgment expressed by statute. If Philip Morris
wants to advocate for bifurcation, it has submitted its preference to the
wrong branch of government. (pp. 39-48).

The judgment below should be affirmed.
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ARGUMENT

I. FEDERAL CONSTITUTIONAL LIMITS ON PUNITIVE
DAMAGES FORECLOSE REMAND FOR A NEW JURY TRIAL.

A. The jury-trial right was essential to the nation’s founding and
performs a constitutionally mandated fact-finding mission
that applies to the assessment of compensatory damages, not
punitive damages, under the applicable federal constitutional
analysis.

The United States justly celebrates juries as a critical feature of our
civil justice system. William Blackstone described it as “the glory of the
English law” before our nation’s founding and the American colonists
“prized” it. Sec. & Exch. Comm’n v. Jarkesy, 603 U.S. 109, 121 (2024) (quoting
3 William Blackstone, Commentaries on the Laws of England *379). Its
denial in colonial America generated formal protests that accused England
of a “manifest tendency to subvert the rights and liberties of the colonists”
through the displacement of juries by “extending the jurisdiction of the
courts of admiralty [without juries] beyond its ancient limits,” thereby
depriving colonists of an “inherent and invaluable right.” Resolutions of
the Stamp Act Congress, Art. VIII (Oct. 19, 1765), reprinted in Sources of
Our Liberties 270-271 (R. Perry & J. Cooper eds. 1978). The Declaration of
Independence charged Parliament and the Crown with “depriving us in

many cases, of the benefit of trial by jury,” and served as a justification for
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the break with England. The Declaration of Independence para. 20 (U.S.
1776).

Jury-trial rights thus enjoy foundational importance for both the
country and for our system of laws. John Adams identified “representative
government and trial by jury as “the heart and lungs’ of liberty.” Erlinger v.
United States, 602 U.S. 821, 829 (2024) (quoting Letter from Clarendon to
William Pym (Jan. 27, 1766), in 1 Papers of John Adams 169 (R. Taylor ed.
1977)). Its importance to the founding generation is evident because trial by
jury was likely the only right universally secured by the thirteen original
American state constitutions. Parklane Hosiery Co. v. Shore, 439 U.S. 322, 341
(1979) (Rehnquist, J., dissenting).

Moreover, while states debated whether to ratify the new federal
Constitution, six (including Massachusetts) of seven states that proposed
provisions for a bill of rights, included “proposals for the preservation of
jury trial in civil cases.” Galloway v. United States, 319 U.S. 372, 399 n.3
(1943) (Black, J., dissenting). The result was to enshrine, as was already true
in Massachusetts, the jury’s preeminent role as a factfinder.

In fact, without the civil-jury guarantee, the federal Constitution

would never have been ratified. Alexander Hamilton called its absence the

19



objection that “met with the most success” and sought to reassure potential
ratifiers that the civil jury was in no danger because it enjoyed universal
support by both the Constitution’s “friends and adversaries.” The
Federalist No. 83, at 495, 499 (Alexander Hamilton) (Clinton Rossiter ed.,
1961); see also Parsons v. Bedford, 28 U.S. (3 Pet.) 433, 445 (1830) (Story, J.)
(holding that the absence of a civil jury guarantee was “[o]ne of the
strongest objections originally taken against the constitution”). The
promise of a bill of rights that included a civil-jury right secured the
Constitution’s ratification. See Pauline Maier, Ratification: The People
Debate the Constitution, 1787-1788, at 196—197 (2010) (describing how
Massachusetts Governor John Hancock broke the logjam on ratification
with a proposal to support a bill of rights that included a guarantee of a
“petit jury in civil cases.”).

Today, a constitutional guarantee of a civil jury-trial right is found in
the constitutions of all but three states.! In Massachusetts, the right finds

expression in Part 1, article XV. Mass. Const. pt. 1, art. XV. In the federal

1 Eric J. Hamilton, Note, Federalism and the State Civil Jury Rights, 65 Stan. L.
Rev. 851, 858-859 (2013) (identifying Colorado, Louisiana, and Wyoming as

the only states without a constitutional right to trial by jury in civil cases).
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Constitution, it is the Seventh Amendment. U.S. Const. amend. VII. In both
organic documents, the jury’s role “as a fact-finding body is of such
importance and occupies so firm a place in our history and jurisprudence
that any seeming curtailment of the right to a jury trial should be
scrutinized with the utmost care.” Dimick v. Schiedt, 293 U.S. 474, 486
(1935); cf. English v. New England Med. Ctr., Inc., 405 Mass. 423, 426 (1989)
(“[T]he right to a jury trial means that, with respect to those questions of
fact that the substantive law makes material, the party has the right to have
the determination made by a jury.”).

That essential fact-finding role applies, as a matter of federal
constitutional law, to “a cause of action that either was tried at law at the
time of the founding or is at least analogous to one that was.” Markman v.
Westview Instruments, Inc., 517 U.S. 370, 376 (1996). Massachusetts applies
that same historical common-law test, as well as the identical test to
determine if the modern claim is analogous to a recognized common-law
claim. See Stonehill Coll. v. Mass. Comm'n Against Discrimination, 441 Mass.
549, 559, 561 (2004).

The U.S. Supreme Court has supplied the historical analysis both

jurisdictions utilize. It has recognized that the “measure of actual damages
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suffered . . . presents a question of historical or predictive fact.” Cooper
Indus., Inc. v. Leatherman Tool Grp., Inc., 532 U.S. 424, 437 (2001).

Thus, with respect to compensatory damages, the Supreme Court,
employing the test relevant for both Massachusetts and the federal courts
by analyzing the same English common law, declared that it has “long
been recognized that by the law the jury are judges of the damages.””
Feltner v. Columbia Pictures Television, Inc., 523 U.S. 340, 353 (1998) (quoting
Lord Townshend v. Hughes, 86 Eng. Rep. 994, 994-995 (C.P. 1677)).

B.  For federal constitutional purposes, a jury performs a
different role with respect to punitive damages.

Traditionally, juries not only assessed compensatory damages, but
also punitive damages. Thus, by 1851, the U.S. Supreme Court called the
jury’s authority to assess punitive damages, “in view the enormity of [the
defendant’s] offence rather than the measure of compensation to the
plaintitf,” a “well-established principle of the common law” that “will not
admit of argument.” Day v. Woodworth, 54 U.S. (13 How.) 363, 371 (1851).
This Court has similarly recognized the established tradition behind juries
awarding punitive damages. See Stonehill Coll., 441 Mass. at 560 (quoting

Lebow v. American Trans Air, Inc., 86 F.3d 661, 669 (7th Cir. 1996)).
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However, punitive damages became subject to unique limits with the
U.S. Supreme Court’s decision in BMW of N. Am., Inc. v. Gore, 517 U.S. 559
(1996). BMIV subjected punitive-damage assessments to due-process limits
on their size and extraterritorial reach. Id. at 569, 572. The requisite analysis
consisted of three guideposts: reprehensibility, proportionality, and
comparability. Id. at 574-575.

The new way of reducing punitive damages to judgment based on
these limits required a transformation of the jury’s role. With respect to
compensatory damages, the right to trial by jury required a reduction of
damages from a verdict to be framed as a remittitur that, if not accepted,
required a new jury trial. See, e.g., Hetzel v. Prince William Cnty., 523 U.S.
208, 211 (1998); see also D’Annolfo v. Stoneham Hous. Auth., 375 Mass. 650,
662 (1978) (“[R]ejection of a remittitur order merely results in a new jury
trial”); Baudanza v. Comcast of Massachusetts 1, Inc., 454 Mass. 622, 628 (2009)
(applying the same principle to additur). However, if the jury’s verdict on
punitive damages were constitutionally excessive, the use of remittitur or a
new jury trial as a device could produce an endless cycle of trials if juries
uniformly condemned the misconduct by the same or similar

measurement.
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The Supreme Court resolved that dilemma in Cooper Industries, where
the Court recognized that, although compensatory and punitive damages
“are typically awarded at the same time by the same decisionmaker, they
serve distinct purposes.” 532 U.S. at 432. In its formulation, compensatory
damages require a factual determination of the “extent of a plaintiff's
injury,” id., which “presents a question of historical or predictive fact.” Id.
at 437. On the other hand, the Court held that a “jury’s award of punitive
damages does not constitute a finding of ‘fact’” and “is not really a ‘fact’
‘tried” by the jury.” Id.

The Court explained that punitive damages had evolved from an
early means “to compensate for intangible injuries . . . not otherwise
available under the narrow conception of compensatory damages
prevalent at the time.” Id. at 437 n.11. Today, because compensatory
damages now provide a fuller means to make a plaintiff whole, the Court
held punitive damages now constitute “an expression of [the jury’s] moral
condemnation.” Id. at 437. Because the Court found a jury’s assessment of
punitive damages to be a traditional jury function but not one
constitutionally required, the Court established that the amount of a

punitive-damage award is subject to the de novo standard of review where
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constitutionally appropriate damages could be set by the trial or appellate
court without the option of a new jury trial. Id. at 431, 437.

This Court has adopted the Copper Industries analysis. Aleo v. SLB
Toys USA, Inc., 466 Mass. 398, 411-412 (2013). In doing so, this Court
announced that its “role, therefore, is not to review the wisdom of the
jury’s award of punitive damages[, but] only to determine whether the
award exceeds constitutional bounds.” Id. at 414. The upshot of that
declaration in the absence of any legislated cap on punitive damages is that
it is a judicial function to police the size of any punitive-damage verdict for
its compliance with federal due process. Id. at 413.

C. The constitutionally mandated judicial role in scrutinizing

excessive punitive damages forecloses the need for a new
trial.

New trial motions “should be granted only when ‘on a survey of the
whole case it appears to the judge that otherwise a miscarriage of justice
would result.”” Fitzpatrick v. Wendy’s Old Fashioned Hamburgers of New York,
Inc., 487 Mass. 507, 514 (2021). If a jury’s compensatory-damages
assessment is greatly disproportionate to the injury or otherwise exceeds
what is reasonable, this Court has endorsed a preference for remittitur to

serve “the beneficial goal of “securing substantial justice between the
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parties without the burdensome costs, delays and harassments

of new trials.”” Baudanza, 454 Mass. at 626 (citation omitted); see also Mass.
R. Civ. P. 59(a) (“A new trial shall not be granted solely on the ground that
the damages are excessive until the prevailing party has first been given an
opportunity to remit so much thereof as the court adjudges is excessive.”).

The decision to suggest a remittitur is committed to the trial judge’s
broad discretion, Clifton v. Mass. Bay Transp. Auth., 445 Mass. 611, 623
(2005), because it is the judge “who saw the witnesses” in the living
courtroom rather than only reviewed a cold transcript. Blake v. Comm'r of
Corr., 403 Mass. 764, 771 (1989); see also Loschi v. Mass. Port Auth., 361 Mass.
714, 715 (1972). Abuse of that discretion is an extraordinarily rare
commodity, as this Court has repeatedly observed. Id. That observation,
from 1972, remains true today. See Hlatky v. Steward Health Care Sys., LLC,
484 Mass. 566, 590 (2020) (citing Loschi, 361 Mass. at 715).

One limitation on the exercise of the trial judge’s discretion to
undertake a remittitur, which is not at issue in this matter, is inconsistency
with substantial justice or the rights of the parties. See Mass. R. Civ. P. 61;
Galvin v. Welsh Mfg. Co., 382 Mass. 340, 343 (1981). Another, perhaps a more

relevant, constraint is that a “court may not substitute its judgment in the
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ultimate determination of damages” because “there is a constitutional right
to a jury determination of damages” in cases covered by the jury-trial right.
D’Annolfo, 375 Mass. at 662.

However, as Cooper Industries and the previous section of this brief
demonstrated, that right does not extend to punitive damages, and a court
may substitute its judgment for that of the jury. Rather than be limited to
offering a remittitur that may or may not be accepted in lieu of a new jury
trial, Cooper Industries invested courts with authority to reduce punitive
damages to an amount that comports with constitutional limits through a
de novo review of the evidence. Just as a federal court reviews a punitive
damage award de novo on appeal and may set a sum that is not subject to
acceptance or rejection, see Cooper Indus., 532 U.S. at 435, state appellate
courts may also set a punitive-damage sum that is compliant with
constitutional restrictions without offering a new trial or offending the
jury-trial right, as a matter of federal constitutional law.

Compliance with the limits set by federal due process does not fit the
definition of remittitur because a judicial reduction of punitive damages
does not interfere with the jury’s factfinding function and thus does not

require the option of a new jury trial under Cooper Industries and Aleo. Even
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if this Court had not adopted Cooper Industries in Aleo, the Supremacy
Clause? “instructs courts what to do when state and federal law clash,”
“creates a rule of decision,” and requires that state courts “not give effect to
state laws that conflict with federal laws.” Armstrong v. Exceptional Child
Ctr., Inc., 575 U.S. 320, 324—-325 (2015). Thus, to comport with federal due
process, a judicial decision on punitive damages is necessary, even if it
merely agrees with the assessment made by the jury.

In reducing the punitive damages in the instant matter, the judge
made the apparent judgment that the jury correctly determined that
punitive damages were warranted. Then, by reducing the jury’s assessment
of punitive damages to $56 million, the court set an amount that was both
justified by the evidence and adhered to constitutional limitations. An
additional referral to a jury to duplicate that effort based on a new
presentation of the evidence is neither required nor justifiable. See
Baudanza, 454 Mass. at 626 (describing “the burdensome costs, delays and

harassments of new trials”). The argument in favor of a new trial is plainly

2U.S. Const. art. VI, cl. 2 (declaring the “Constitution, and the Laws of the
United States” to be the “supreme Law of the Land; and the Judges of

every State shall be bound thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.”).
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wrong.

II. NO FURTHER REDUCTION OF PUNITIVE DAMAGES IS
CONSTITUTIONALLY APPROPRIATIVE.

A. Constitutionally permissible punitive damages are not
exercises in elementary arithmetic.

Philip Morris takes a simplistic but erroneous approach to its
argument that the reduced punitive damages remain constitutionally
excessive. It asks that, if not dissolved altogether in favor of a new trial, a
ratio of 1:1 be imposed, even as Philip Morris concedes that there is “no
“bright-line ratio which a punitive damages award cannot exceed.”” Philip
Morris Br.3 39 (quoting State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S.
408, 425 (2003)).

Still, Philip Morris underplays the U.S. Supreme Court’s revulsion to
mathematical bright-line straitjackets. See Pacific Mut. Life Ins. Co. v. Haslip,
449 U.S. 1,18 (1991) (“We need not, and indeed we cannot, draw a
mathematical bright line between the constitutionally acceptable and the
constitutionally unacceptable.”) (emphasis added); TXO Prod. Corp. v.

Alliance Res. Corp., 509 U.S. 443, 458 (1991); BMIW, 517 U.S. at 582, 585;

3 All references to the Philip Morris brief [hereinafter “IPM Br.”] are to the
brief it filed in the Commonwealth of Massachusetts Appeals Court, No.

2024-P-0363.
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Cooper Indus., 532 U.S. at 434-435; State Farm, 538 U.S. at 424-425.

Surely, no constitutionally mandated ratio can be gleaned from the
spacious language of “due process of law.” When it seeks numerical
certitude, the U.S. Constitution does set some numbers and even implies
others. For example, Article II explicitly requires the President of the
United States be at least 35 years old, and Article I entitles each state to two
Senators. U.S. Const. art. II, § 1, cl. 5; id. art. I, § 3, cl. 1. The Equal Protection
Clause, id. amend. XIV, § 1, impliedly requires “one person, one vote.” See
Evenwel v. Abbott, 578 U.S. 54, 59 (2016). But the Due Process Clause does
not establish constitutionally required numeration.

Perhaps that is why the U.S. Supreme Court has repeatedly shied
away from the ratios it has suggested from time to time. Thus, in State
Farm, the Court acknowledged that it had previously described a 4:1 ratio
as “close to the line of constitutional impropriety.” 538 U.S. at 425. Yet,
after acknowledging that language, the Court flatly stated that such “ratios
are not binding,” even when they are “instructive.” Id.

Instead, as partially quoted in Philip Morris’s brief (pp. 39-40), the
Court advised that “[s]ingle-digit multipliers are more likely to comport

with due process, while still achieving the State’s goals of deterrence and
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retribution, than awards with ratios in range of 500 to 1.” Id. (emphasis added
for missing portion of the quotation from Philip Morris’s Brief). The
remainder of that line establishes that, at least in some cases, a 500:1 ratio
would still comport with due process.

In fact, in TXO, where the Court recited that “a punitive damages
award of four times the amount of compensatory damages . . . ‘may be
close to the line” of constitutional permissibility,” the Court upheld a
punitive damage ratio of more than 526 to one, finding the ratio not
controlling in a “case of this character” and not “grossly excessive.” 509
U.S. at 459, 462. This, too, is a case of the character that warrants large
punitive damages.

The aftermath of State Farm provides some additional insight. As
Philip Morris writes, State Farm also said that substantial damages like the
verdict in that case may merit only a lesser ratio, “perhaps equal to
compensatory damages,” or 1:1. PM Br. 40 (quoting State Farm, 538 U.S. at
419). With that advice on compensatory damages of $1 million dollars, one
might have thought that the Utah Supreme Court, on remand, would have
reduced the punitive damages as well to $1 million. Instead, and rather

than send the case back for a new trial in which the jury would not be
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exposed to prejudicial extraterritorial evidence the U.S. Supreme Court
identified about State Farm’s nationwide practices, the Utah Supreme
Court ordered a reduction to “$9,018,780.75 in punitive damages, a figure
nine times the amount of compensatory and special damages awarded to
the Campbells,” and the U.S. Supreme Court subsequently denied a new
petition for certiorari seeking the 1:1 ratio Philip Morris now champions.
Campbell, 98 P.3d at 410-411, cert. denied, 543 U.S. 874 (2004).

A further example is also salient. In Philip Morris USA v. Williams
(Philip Morris II), a jury awarded the decedent’s estate “$821,000 (about
$21,000 economic and $800,000 noneconomic) along with $79.5 million in
punitive damages.” 549 U.S. 346, 350 (2007). Philip Morris strenuously
challenged the 97:1 ratio that represented. Its first petition for certiorari was
granted, judgment reversed, and the case remanded in light of the Court’s
decision in State Farm. Philip Morris USA Inc. v. Williams (Philip Morris I),
540 U.S. 801 (2003) (Mem.). After the Oregon courts upheld the punitive
damages award again, Philip Morris returned to the Court, obtaining
plenary review. The Court held that “a jury may not punish for the harm
caused others,” when an instruction to that effect is properly requested.

Philip Morris I1, 549 U.S. at 356-357. The majority added, “[b]ecause the
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application of this standard may lead to the need for a new trial, or a
change in the level of the punitive damages award, we shall not consider
whether the award is constitutionally ‘grossly excessive.”” Id. at 358.

Philip Morris petitioned the U.S. Supreme Court a third time after the
Oregon Supreme Court once again reinstated the full $79.5 million. Its
Questions Presented covered both constitutional excessiveness and
whether the Oregon Supreme Court had “defied” the prior ruling in
reinstating the full jury verdict. Certiorari was granted only to the
“defiance” issue. Philip Morris USA Inc. v. Williams (Philip Morris III), 553
U.S. 1093 (2008) (Mem.). After full briefing and oral argument, the Court
dismissed the petition as improvidently granted, thereby allowing the 97:1
ratio to stand. Philip Morris USA Inc. v. Williams (Philip Morris IV), 556 U.S.
178, 179 (2009) (Mem.).

The only time the U.S. Supreme Court has imposed a 1:1 limit it did
so not because of any “intersection with the Constitution” or as a matter of
due process, but under its authority over maritime law. Exxon Shipping Co.
v. Baker, 554 U.S. 471, 489—-490, 502 (2008) (involving an oil spill by the
Exxon Valdez tanker). The 1:1 ratio was based on compensatory damages

of $507.5 million. Id. at 515.

33



In addition, the Court observed that “audible criticism in recent
decades” of punitive damages had been “undercut” by the most recent
studies. Id. at 497. Instead, it found “discretion to award punitive damages
has not mass-produced runaway awards,” and the empirical literature
confirms “an overall restraint.” Id. at 499.

There is no merit to Philip Morris’s constitutional attack on the
reduced punitive damages, which fit well within the single-digit ratios that
the Supreme Court indicated were presumptively valid. See State Farm, 538
U.S. at 425.

B.  The trial court’s assessment of punitive damages is
constitutionally valid.

The inquiry into whether a punitive damage assessment is “grossly
excessive” and thus violates due process begins “with an identification of
the state interests that a punitive award is designed to serve.” BMW, 517
U.S. at 568. The Commonwealth plainly has an overriding interest in
exercising its police powers “in any reasonable way in behalf of the public
health, the public morals, the public safety and, when defined with some
strictness so as not to include mere expediency, the public welfare.” Brett v.

Bldg. Comm’r of Brookline, 250 Mass. 73, 77 (1924) (citation omitted). As
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punitive damage awards serve dual purposes —deterrence of and
punishment for egregious misconduct, Laramie v. Philip Morris USA Inc.,
488 Mass. 399, 406 (2021) —the Legislature has made clear their importance
through General Laws c. 229, § 2.

i.  Philip Morris’s misconduct was highly reprehensible.

From that analysis, courts proceed to the three BMIW guideposts. The
“most important indicium of the reasonableness of a punitive damages
award is the degree of reprehensibility of the defendant’s conduct.” State
Farm, 538 U.S. at 419 (quoting BMW, 517 U.S. at 575). That principle,
reflecting “the enormity of the offense,” BMW, 517 U.S. at 575 (quoting
Day, 54 U.S. (13 How.) at 371), has informed the appropriate size of
punitive damages from its earliest antecedents to its most recent
application. Id. at 575 n.24 (finding the principle “deeply rooted and
frequently repeated in common law jurisprudence.”) (citation omitted).

As part of the reprehensibility analysis, the Court identified five
aggravating factors, specifically whether:

the harm caused was physical as opposed to economic; the tortious

conduct evinced an indifference to or a reckless disregard of the health

or safety of others; the target of the conduct had financial vulnerability;

the conduct involved repeated actions or was an isolated incident; and
the harm was the result of intentional malice, trickery, or deceit, or
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mere accident.

State Farm, 538 U.S. at 419 (citations omitted).

These aggravating factors were generally absent in State Farm so that
the harshest condemnation the Supreme Court could muster for the
defendant’s conduct in that case was that it “merit[ed] no praise.” Id. Here,
at least four factors are unquestionably present, which weighs heavily in
favor of the punitive-damage award. First, unlike State Farm and BMWW, the
harm here was not merely economic, but both physical and lethal, which
by itself warrants a very substantial punitive damages award. BMWV, 517
U.S. at 576.

Second, State Farm held that a defendant’s indifference to or reckless
disregard for the health or safety of others also supports a larger award.
538 U.S. at 419. Philip Morris was not merely indifferent to its customers’
health, but devised a decades-long campaign to deny the deadly and
addictive effects of its products, in order to sustain its staggering profits.
See Laramie, 488 Mass. at 402.

Third, Philip Morris’s misconduct was not an isolated lapse in an
otherwise sterling history, but a carefully orchestrated, multi-decade

deception, the sole purpose of which was to maintain its profits by
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convincing its still-living customers to continue to smoke and make others
feel it was safe to take up or keep smoking. Id.

Finally, Philip Morris’s wrongdoing was much more than mere
accident or misadventure. It was corporate policy maintained over decades
by large numbers of highly compensated executives and their successors at
significant expense. Id.

Adding further weight on the reprehensibility scale, Philip Morris
knew that its conduct killed its customers, knew that many of them were
physically addicted and financially vulnerable, and knew that, if its actions
were discovered, it would justify substantial punitive damages.

ii.  The trial court’s judgment reflects a presumptively constitutional
proportionality.

Amici will not belabor the limited role that ratios play in the
constitutional analysis, as this brief has already treated the issue
extensively. Slavish adherence to ratios serves no constitutionally valid
purpose. See TXO, 509 U.S. at 467 (Kennedy, J., concurring) (“[F]ar from
imposing meaningful, law-like restraints on jury excess, [it] could become
as fickle as the process it is designed to superintend.”).

Still, it bears further emphasis by repeating that single-digit ratios as
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the judgment below adopted are presumptively constitutional, even if not
binding. State Farm, 538 U.S. at 425. The Plaintiff obviously met its burden
to support that presumption as the judgment reflects. Philip Morris,
however, failed to meet its burden of pointing to evidence to support a
finding contrary to that presumption. See Kenner v. Zoning Bd. of Appeals of
Chatham, 459 Mass. 115, 118 (2011).

iii.  Comparability provides little additional assistance.

The comparability guidepost has not proven terribly useful in
assessing whether a punitive-damage assessment is constitutionally
excessive. Cases are tried with different evidence, witnesses of varying
credibility, and a wide range of skills. No two cases can be said to be
completely alike. Even in State Farm, where the U.S. Supreme Court
identified a $10,000 fine for an act of fraud as the “most relevant civil
sanction under Utah state law,” it did not influence the Court’s suggestion
that a $1 million punitive-damage judgment may have been appropriate,
538 U.S. at 428, or the Utah Supreme Court’s subsequent selection of $9
million. Campbell, 98 P.3d at 410-411.

For that reason, courts have repeatedly found the guidepost of little

use. See, e.g., Masters v. City of Independence, 998 F.3d 827, 842 (8th Cir. 2021)
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(holding that the maximum criminal penalty is “less useful in assessing
‘constitutional limits’”); Jacobs v. Pa. Dep’t of Corr., No. 04-1366, 2011 WL
2295095, at *29 (W.D. Pa. 2011) (unpublished disposition) (“[T]he

court does not find [the comparative fines] guidepost to be useful in this
case.”); Brim v. Midland Credit Mgmt., Inc., 795 F. Supp. 2d 1255, 1265 (N.D.
Ala. 2011) (same); Merrick v. Paul Revere Life Ins. Co., 594 F. Supp. 2d 1168
(D. Nev. 2008) (same); see also Laura J. Hines & N. William Hines,
Constitutional Constraints on Punitive Damages: Clarity, Consistency, and the
Outlier Dilemma, 66 Hastings L.J. 1257, 1309 (2015) (finding that in 42% of
the cases, “courts failed to engage in any comparability analysis at all”).

In sum, the trial court’s reduction meets constitutional requirements.

III. REQUESTS TO CHANGE THE STANDARD OF PROOF OR TO
BIFURCATE TRIALS THAT INVOLVE PUNITIVE DAMAGES
SHOULD BE DIRECTED TO THE LEGISLATURE AND NOT
THIS COURT.

Because this Court has never held that the clear-and-convincing
standard applies to punitive damages, Philip Morris asks that it do so now.
Appellant does not contend that it is constitutionally required, as it is not.
Instead, it asserts that Massachusetts would be an outlier compared to the

majority of states. In so arguing, Philip Morris candidly tells this Court that
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a majority of states, 26 in total, adopted the clear-and-convincing standard
by statute, while only six states and the District of Columbia have done so
by judicial decision. PM Br. 55.

In Massachusetts, “punitive damages may be awarded only where
authorized by statute. Aleo, 466 Mass. at 412 (citing Int’l Fid. Ins. Co. v.
Wilson, 387 Mass. 841, 856 n.20 (1983)). As a creature of statute, the
legislature has broad authority to set the standards and procedures
applicable to punitive damages. Cf. Gaudette v. Webb, 362 Mass. 60, 71
(1972) (holding that even if the applicable statutes did not create the right
to recover for wrongful death, the legislature had authority to define the
procedure and range of damages recoverable).

Even if this Court were inclined to consider stepping into the breach,
the current preponderance standard provides ample protection to a
defendant’s interest. After all, the preponderance-of-the-evidence standard
generally applies in civil cases. Doe v. Sex Offender Registry Bd., 473 Mass.
297, 309 (2015). Proof that is clear and convincing, a higher standard than
preponderance entails, applies when “particularly important individual
interests or rights are at stake.” Id. (quoting Craven v. State Ethics Comm’n,

390 Mass. 191, 200 (1983)). It reflects a requirement that the evidence “be
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sufficient to convey a ‘high degree of probability” that the contested
proposition is true.” Id.

Yet however helpful that is in establishing essential facts, the role of
the jury in punitive damages is not about fact-finding, but an expression of
moral condemnation, which does not require as carefully a calibrated
expression, particularly with the check of de novo review by the court. See
Cooper Indus., 532 U.S. at 437.

Philip Morris nonetheless invokes the observation that punitive
damages are a “quasi-criminal” form of punishment to suggest that a
higher than preponderance standard should apply. PM Br. 28. The best
refutation of that stance comes from federal civil RICO standards. Civil
RICO reflects congressional concern “with long-term criminal conduct” by
requiring proof of predicate acts that amount to or otherwise establish a
threat of continuing racketeering activity.” H.J. Inc. v. Nw. Bell Tel. Co., 492
U.S. 229, 242, 240 (1989). And because RICO damages are trebled, like other
statutes with treble-damages provisions, it falls somewhere “along the
spectrum between purely compensatory and strictly punitive awards.”
PacifiCare Health Sys., Inc. v. Book, 538 U.S. 401, 405 (2003); see also Sw.

Marine, Inc. v. Triple A Mach. Shop, Inc., 720 F. Supp. 805, 810 (N.D. Cal.
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1989) (denying the availability of punitive damages in a civil RICO case
because it provision for treble damages “are themselves punitive in
character.”).

Even with civil RICO’s close connection to criminal activity and
addressing the applicable standard of proof in dicta, the Supreme Court
indicated it was “not at all convinced that [RICO’s] predicate acts must be
established beyond a reasonable doubt.” Sedima, S.P.R.L. v. Imrex Co. Inc.,
473 U.S. 479, 491 (1985). Instead, it stated that often “conduct that can be
punished as criminal only upon proof beyond a reasonable doubt will
support civil sanctions under a preponderance standard.” Id.

Based on that guidance, every federal court of appeals to address the
issue has held that the preponderance standard applies in civil RICO
actions. See, e.g., Aetna Cas. Sur. Co. v. P & B Autobody, 43 F.3d 1546, 1560
(1st Cir. 1994), abrogated on other grounds, United States v. Velazquez-Fontanez,
6 F.4th 205, 213 n.1 (1st Cir. 2021); Cullen v. Margiotta, 811 F.2d 698, 731 (2d
Cir. 1987), overruled on other grounds, Agency Holding Corp. v. Malley-Duff &
Assocs., Inc., 483 U.S. 143 (1987); United States v. Local 560, Int’l Bhd. of
Teamsters, 780 F.2d 267, 279 n.12 (3d Cir. 1985); S. Atl. Ltd. P’ship of Tenn.,

L.P. v. Riese, 284 F.3d 518, 530 (4th Cir. 2002); Armco Indus. Credit Corp. v.
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SLT Warehouse Co., 782 F.2d 475, 480-481 (5th Cir. 1986) (impliedly
overruled on other grounds as recognized by Summit Props. Inc. v. Hoechst
Celanese Corp., 214 F.3d 556, 559 (5th Cir. 2000), overruled by St. Germain v.
Howard, 556 F.3d 261, 263 (5th Cir. 2009)); Fleischhauer v. Feltner, 879 F.2d
1290, 1296 (6th Cir. 1989); Am. Auto. Accessories, Inc. v. Fishman, 175 F.3d
534, 543 (7th Cir. 1999); Bieter Co. v. Blomquist, 987 F.2d 1319, 1320 (8th Cir.
1993); Fireman’s Fund Ins. Co. v. Stites, 258 F.3d 1016, 1023 (9th Cir. 2001); A.
Stucki Co. v. Worthington Indus., Inc., 849 F.2d 593, 598 (Fed. Cir. 1988).

RICO provides a useful comparator because its remedies are yet
more dire than a punitive-damages award. See, e.g., United States v. Carson,
52 F.3d 1173, 1181 (2d Cir. 1995), cert. denied, 516 U.S. 1122
(1996) (discussing disgorgement of racketeering gains); United States v.
Local 560, 974 F.2d 315, 342, 344 (3d Cir. 1992) (restrictions on future
activities); 18 U.S.C. § 1964(a) (authorizing dissolution or reorganization of
an enterprise).

If the preponderance standard is sufficient in these circumstances, it

is certainly sufficient for the typical punitive-damages case.
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IV. THE TRIAL COURT’S DECISION AGAINST BIFURCATION
WAS WELL WITHIN THE TRIAL COURT’S DISCRETION AND
NOT AN ERROR.

Management of a trial, including the decision on whether to bifurcate
it, is committed to the sound discretion of the trial judge. Greenleaf v. Mass.
Bay Transp. Auth., 22 Mass. App. Ct. 426, 429 (1986) (citations omitted); see
also Dobos v. Driscoll, 404 Mass. 634, 644—645, cert. denied sub nom. Kehoe v.
Dobos, 493 U.S. 850 (1989) (holding that the determination of a motion to
bifurcate a civil proceeding rests solely within the discretion of the trial
judge).

The trial court’s discretion cannot be overridden “simply because a
reviewing court might have reached a different result; the standard of
review is not substituted judgment.” Bucchiere v. New England Tel. & Tel.
Co., 396 Mass. 639, 641 (1986). And, at least as of 1989, a Massachusetts
court has never reversed a trial based on a trial judge’s decision not to
bifurcate a civil proceeding. Dobos, 404 Mass. at 644. Perhaps that is
because of the high hurdle abuse of discretion review imposes. An exercise
of discretion is abusive “only in the rare instance that it is so arbitrary,
capricious, whimsical, or idiosyncratic that it constitutes an abuse of

discretion amounting to an error of law.” Wilson v. Parking Clerk of
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Dartmouth, 101 Mass. App. Ct. 1111 (2022) (unpublished Rule 23.0 disposition)
(quoting Dewing v. ].B. Driscolllns. Agency, 30 Mass. App. Ct. 467, 470 (1991)).
Philip Morris levels no such charge in this case, but apparently seeks
this Court to exercise its supervisory authority to announce a new rule
applicable to the trial of punitive damages. Amici suggest no such rule
would be appropriate. However substantial the occasional punitive
damage judgment might be in reflecting the enormity of the misconduct,
the U.S. Supreme Court reviewed studies indicating that “the median ratio
of punitive to compensatory awards has remained less than 1:1.” Exxon
Shipping, 554 U.S. at 497-498; see also id. at 498 n.14 (citing studies). Indeed,
the last survey conducted by the federal Bureau of Justice Statistics showed
that plaintiffs prevailed in state court civil trials nearly 60 percent of the
time with median damage awards of $28,000 and were awarded punitive
damages in only five percent of those cases with a median award of
$64,000. Lynn Langton & Thomas H. Cohen, Bureau of Justice Statistics
Special Report: Civil Bench and Jury Trials in State Courts, 2005, at 1, 6
(Oct. 2008), https:/ /bjs.ojp.gov/content/pub/pdf/cbjtsc05.pdf.
Civil litigation is expensive. Bifurcating trials, which require two

separate verdicts, often means recalling expert witnesses to the stand on a
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different day at considerable additional expense, thereby reducing access
to court for cases that fit within the median that the Bureau of Justice
Statistics report described because the “juice isn’t worth the squeeze.” Cf.
Joanne Martin & Stephen Daniels, “The Juice Simply Isn’t Worth the Squeeze
in Those Cases Anymore:” Damage Caps, “Hidden Victims,” and the Declining
Interest in Medical Malpractice Cases, Am. Bar Found. Paper No. 09-01 (Apr.
6, 2009), https:/ / papers.ssrn.com/so0l3/papers.cim?abstract_id=1357092
(describing how meaningful access to justice is diminished by increasing
costs and the risks of trial).

Philip Morris attempts to suggest that the U.S. Supreme Court
somehow aligns with its plea for bifurcation by its statement that “where
there is a ‘significant’ risk of ‘confusion” about the evidence bearing on
punitive damages — ‘because, for instance, of the sort of evidence that was
introduced at trial or the kinds of argument the plaintiff made to the jury —
a court, upon request must protect against that risk.”” PM Br. 37-38
(quoting Philip Morris 11, 549 U.S. at 357). The fractured nature of that
quotation, though, is telling because the decision only speaks to when a

jury instruction is warranted.
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In Philip Morris I, in the partial quotation cited in Philip Morris’s
brief, the Court addressed the “practical problem” of considering harm to
others for one purpose but not another in assessing punitive damages.
Harm to others, it held, is an appropriate consideration in determining the
reprehensibility of the misconduct at issue, because harming many people
is more grievous than harming only one. Id. at 355. However, harm to
others, it further said, was an inappropriate consideration as a basis for
“punishing a defendant directly on account of harms it is alleged to have
visited on nonparties.” Id. The apparent confusion generated by the
permissible use of harm to others and the impermissible usage was the
subject of the confusion expressed in quotation Philip Morris’s brief
identifies. That confusion was further expressed by the dissenters in the
Supreme Court’s decision. See id. at 360 (Stevens, ]., dissenting) (“This
nuance eludes me.”); id. at 363 (Ginsburg, J., dissenting) (stating that what a
jury would make of the allowed and disallowed use “slips from my grasp”
and creates confusion).

Nonetheless, to resolve that confusion, the Supreme Court simply
held that “it is particularly important that States avoid procedure that

unnecessarily deprives juries of proper legal guidance” and assure that
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“juries are not asking the wrong question, i.e., seeking, not simply to
determine reprehensibility, but also to punish for harm caused strangers.”
Id. at 355. That safeguard can be accomplished, the Court held, by a proper
jury instruction, when requested. Id. at 356. In mandating a means by
which the distinction is maintained within the punitive damage calculus
about the proper use of harm to others, jury instructions are not the
exclusive remedy, because “States have some flexibility to determine what
kind of procedures they will implement.” Id. at 357. However, the
procedures the Court said were constitutionally required, address
confusion in applying its guideposts about punitive damages and not
between the trial for liability and compensation and punitive damages.
Thus, Philip Morris I provides no support for bifurcation because the

confusion it identified would be unaffected by bifurcation.

CONCLUSION

For the foregoing reasons, amici urge this Court to affirm the punitive
damages approved by the trial court, reject the request for a new trial on
punitive damages, reject a change in the standard of proof, and deny the

request to set a rule to bifurcate trials when punitive damages are at issue.

48



Respectfully submitted,

/5 / %mad %/1(/

Thomas Bond, Esq. (BBO# 546649)
President

Massachusetts Academy of Trial Attorneys
The Kaplan/Bond Group

265 Franklin Street

Suite 1702

Boston, MA 02110

(617) 261-0080

tbond@kaplanbond.com

/d / %maé @ %ﬁéy

Thomas R. Murphy, Esq. (BBO# 546759)
Chair, Amicus Committee

Massachusetts Academy of Trial Attorneys
Law Offices of Thomas R. Murphy, LLC

13 3 Washington Street

Salem, MA 01970

(978) 740-5575

trmurphy@trmlaw.net

/d / g @m; f %ﬂe/@/

Kevin J. Powers, Esq. (BBO# 666323)

Vice Chair, Amicus Committee
Massachusetts Academy of Trial Attorneys
Law Offices of Kevin J. Powers

P.O. Box 1212

Mansfield, MA 02048

(508) 216-0268
kpowers@kevinpowerslaw.com

49



/d / Rebert g Dok

Robert S. Peck, Esq. (Pro Hac Vice Pending)
Center for Constitutional Litigation, PC
1901 Connecticut Ave., NW

Suite 1101

Washington, DC 20009

(202) 944-2874

robert.peck@cclfirm.com

.
/fj / L%/Aﬂ'??[// egcwm'(«mw
4

Anthony Tarricone, Esq. (BBO# 492480)
Kreindler & Kreindler LLP

855 Boylston Street

Suite 1101

Boston, MA 02116

(617) 424-9100
atarricone@kreindler.com

Date: October 15, 2025

50



CERTIFICATE OF COMPLIANCE

I, Kevin J. Powers, hereby certify that the forgoing brief complies
with the rules of court, including, but not limited to:

Mass. R. App. P. 16(a)(13) (addendum);

Mass. R. App. P. 16(e) (references to the record);

Mass. R. App. P. 17 (brief of an amicus curiae);

Mass. R. App. P. 18 (appendix to the briefs);

Mass. R. App. P. 20 (form and length of briefs, appendices, and other
documents); and

Mass. R. App. P. 21 (redaction).

I further certify, pursuant to Mass. R. App. P. 16(k), that the forgoing
brief complies with the length limitation in Mass. R. App. P. 20 because it is
printed in a proportional spaced font, Book Antiqua, at size 14-point, and

contains 7,322 words in Microsoft Office 365.

% / %/// / %/ﬁ/«/

Kevin J. Powers, Esq. (BBO# 666323)

Date: October 15, 2025

51



CERTIFICATE OF SERVICE

I certify that on the 15th day of October, 2025, I served the foregoing
brief on the parties in this matter by electronic delivery via the efileMA
system to their attorneys of record or, if such attorneys are not registered
with efileMA or if such parties are pro se and not registered with efileMA,

via e-mail. The attorneys served are:

Meredith Katharine Lever, Esq.
Mark Gottlieb, Esq

Andrew Rainer, Esq

ShanShan Guo, Esq

360 Huntington Ave., CU117
Boston, MA 02115

(617) 304-6052
meredith@phaionline.org
arainer@phaionline.org

Kevin Donovan, Esq
15 Broad Street, Suite 801 Boston,
MA 02109

(508) 254-7341
kdonovan@rubensteinlaw.com

Celene H. Humphries, Esq
423 Drinkard Drive
Spring City, TN 37381
(617) 993-4332

chumphries@appellategroup.com

service@appellategroup.com

Attorneys for Plaintiff-Appellee

Bryan Thompson, Esq
1 Federal Street, Suite 2540
Boston, MA 02110

(617) 531-1411
bjthompson@shb.com

Scott A. Chesin, Esq

1 Rockefeller Plaza, Suite 2801
New York, NY 10020

(212) 989-844
schesin@shb.com

Attorneys for Defendant-Appellant

% / %?ﬂ)/// / ;@/}/K/@

Kevin J. Powers, Esq. (BBO# 666323)

52



ADDENDUM

53



ADDENDUM
TABLE OF CONTENTS

Constitutional Provisions

Mass. Const. pt. 1, art. XV ..., 55
U.S. CONSt. art. I, 83, L. Laeeeeeeeeeeeeeeeeeeeeeeeeeeee e e e e e eeaeeeeeeeeaans 56
U.S. ConSt. art. I, § 1, L. D oo eeeeeeeeeeeaans 57
U.S. Const. art. VL CL. 2 oo, 58
U.S. Const. amend. VIL.......ccooiriiiiiiiiiiiiieeeeeeeee e 59
U.S. Const. amend. XIV, § ...ttt eeeeeeeeeeeeseeeessans 60
Statutes

T8 U.S.C.8TI04(Q) ..ttt ettt sttt 62
G €229, 82 e 63
Rules

Mass. R. Civ. P. 59(@) ..ooveveiiiiiiiiiiiicccccceeee e 64
Mass. R. Civ. Pu BT ..ottt 65

Unpublished Opinions

Jacobs v. Pa. Dep’t of Corr.,
No. 04-1366, 2011 WL 2295095 (W.D. Pa. 2011)
(unpublished diSPOSItION)....c..cceeivrerieiiiriieiiiceecceeeeeeee 66

Wilson v. Parking Clerk of Dartmouth,
101 Mass. App. Ct. 1111 (2022)
(unpublished Rule 23.0 diSpoSition) .......c..coccceeererienieinenenieireneseeeeseeeene 92

54



Art. XV. Right to trial by jury in controversies and suits, MA CONST Pt. 1, Art. 15

Massachusetts General Laws Annotated
Constitution or Form of Government for the Commonwealth of Massachusetts [Annotated]
Part the First a Declaration of the Rights of the Inhabitants of the Commonwealth of Massachusetts

M.G.L.A. Const. Pt. 1, Art. 15
Art. XV. Right to trial by jury in controversies and suits

Currentness

Art. XV. In all controversies concerning property, and in all suits between two or more persons, except in cases in which it has
heretofore been otherways used and practiced, the parties have a right to a trial by jury; and this method of procedure shall
be held sacred, unless, in causes arising on the high seas, and such as relate to mariners' wages, the legislature shall hereafter
find it necessary to alter it.

M.G.L.A. Const. Pt. 1, Art. 15, MA CONST Pt. 1, Art. 15
Current through amendments approved February 1, 2024.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Section 3, Clause 1. Senate; Composition; Election of Senators, USCA CONST Art. | §...

United States Code Annotated
Constitution of the United States
Annotated
Article I. The Congress

U.S.C.A. Const. Art. 1§ 3,cl. 1
Section 3, Clause 1. Senate; Composition; Election of Senators

Currentness

[The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six

Years; and each Senator shall have one Vote.]

U.S.C.A. Const. Art. I § 3, cl. 1, USCA CONST Art. 1§ 3,cl. 1
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Section 1, Clause 5. Qualifications, Office of President, USCA CONST Art. 1 §1,cl. 5

United States Code Annotated
Constitution of the United States
Annotated
Atrticle II. The President

U.S.C.A. Const. Art. I § 1,cl. 5
Section 1, Clause 5. Qualifications, Office of President

Currentness

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall
be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the Age
of thirty five Years, and been fourteen Years a Resident within the United States.

U.S.C.A. Const. Art. I § 1, cl. 5, USCA CONST Art. 11 § 1, cl. 5
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Clause 2. Supreme Law of Land, USCA CONST Art. Vi cl. 2

United States Code Annotated
Constitution of the United States
Annotated
Article VI. Debts Validated--Supreme Law of Land--Oath of Office

U.S.C.A. Const. Art. VIcl. 2
Clause 2. Supreme Law of Land

Currentness

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

U.S.C.A. Const. Art. VI cl. 2, USCA CONST Art. VIcl. 2
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Amendment VII. Civil Trials, USCA CONST Amend. VII

United States Code Annotated
Constitution of the United States
Annotated
Amendment VII. Civil Trials

U.S.C.A. Const. Amend. VII

Amendment VII. Civil Trials

Currentness

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of
the common law.

U.S.C.A. Const. Amend. VII, USCA CONST Amend. VII
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

United States Code Annotated
Constitution of the United States
Annotated
Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal Protection; Apportionment of

Representation; Disqualification of Officers; Public Debt; Enforcement

U.S.C.A. Const. Amend. XIV

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE
PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION;
DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT

Currentness

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the
whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of
electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers
of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one
years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the
basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole
number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any
office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of
any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States,
or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.
<Section 1 of this amendment is further displayed in separate documents according to subject matter,>

<see USCA Const Amend. XIV, § 1-Citizens>
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND..., USCA CONST Amend....

<see USCA Const Amend. XIV, § 1-Privileges>

<see USCA Const Amend. XIV, § 1-Due Proc>

<see USCA Const Amend. XIV, § 1-Equal Protect>

<sections 2 to 5 of this amendment are displayed as separate documents,>

<see USCA Const Amend. XIV, § 2,>

<see USCA Const Amend. XIV, § 3,>

<see USCA Const Amend. XIV, § 4>

<see USCA Const Amend. XIV, § 5>

U.S.C.A. Const. Amend. XIV, USCA CONST Amend. XIV
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1964. Civil remedies, 18 USCA § 1964

United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)
Part I. Crimes (Refs & Annos)
Chapter 96. Racketeer Influenced and Corrupt Organizations (Refs & Annos)

18 U.S.C.A. § 1964
§ 1964. Civil remedies

Currentness

(a) The district courts of the United States shall have jurisdiction to prevent and restrain violations of section 1962 of this chapter
by issuing appropriate orders, including, but not limited to: ordering any person to divest himself of any interest, direct or
indirect, in any enterprise; imposing reasonable restrictions on the future activities or investments of any person, including, but
not limited to, prohibiting any person from engaging in the same type of endeavor as the enterprise engaged in, the activities of
which affect interstate or foreign commerce; or ordering dissolution or reorganization of any enterprise, making due provision
for the rights of innocent persons.

(b) The Attorney General may institute proceedings under this section. Pending final determination thereof, the court may
at any time enter such restraining orders or prohibitions, or take such other actions, including the acceptance of satisfactory
performance bonds, as it shall deem proper.

(¢) Any person injured in his business or property by reason of a violation of section 1962 of this chapter may sue therefor in any
appropriate United States district court and shall recover threefold the damages he sustains and the cost of the suit, including
a reasonable attorney's fee, except that no person may rely upon any conduct that would have been actionable as fraud in the
purchase or sale of securities to establish a violation of section 1962. The exception contained in the preceding sentence does
not apply to an action against any person that is criminally convicted in connection with the fraud, in which case the statute of
limitations shall start to run on the date on which the conviction becomes final.

(d) A final judgment or decree rendered in favor of the United States in any criminal proceeding brought by the United States
under this chapter shall estop the defendant from denying the essential allegations of the criminal offense in any subsequent
civil proceeding brought by the United States.

CREDIT(S)

(Added Pub.L. 91-452, Title IX, § 901(a), Oct. 15, 1970, 84 Stat. 943; amended Pub.L. 98-620, Title IV, § 402(24)(A), Nov. 8,
1984, 98 Stat. 3359; Pub.L. 104-67, Title I, § 107, Dec. 22, 1995, 109 Stat. 758.)

18 U.S.C.A. § 1964, 18 USCA § 1964
Current through P.L. 119-36. Some statute sections may be more current, see credits for details.
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§ 2. Wrongful death; damages, MA ST 229 § 2

Massachusetts General Laws Annotated
Part I1I. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)
Title II. Actions and Proceedings Therein (Ch. 223-236)
Chapter 229. Actions for Death and Injuries Resulting in Death (Refs & Annos)

M.G.L.A. 229 § 2
§ 2. Wrongful death; damages

Currentness

A person who (1) by his negligence causes the death of a person, or (2) by willful, wanton or reckless act causes the death
of a person under such circumstances that the deceased could have recovered damages for personal injuries if his death had
not resulted, or (3) operates a common carrier of passengers and by his negligence causes the death of a passenger, or (4)
operates a common carrier of passengers and by his willful, wanton or reckless act causes the death of a passenger under such
circumstances that the deceased could have recovered damages for personal injuries if his death had not resulted, or (5) is
responsible for a breach of warranty arising under Article 2 of chapter one hundred and six which results in injury to a person
that causes death, shall be liable in damages in the amount of: (1) the fair monetary value of the decedent to the persons entitled
to receive the damages recovered, as provided in section one, including but not limited to compensation for the loss of the
reasonably expected net income, services, protection, care, assistance, society, companionship, comfort, guidance, counsel, and
advice of the decedent to the persons entitled to the damages recovered; (2) the reasonable funeral and burial expenses of the
decedent; (3) punitive damages in an amount of not less than five thousand dollars in such case as the decedent's death was
caused by the malicious, willful, wanton or reckless conduct of the defendant or by the gross negligence of the defendant; except
that (1) the liability of an employer to a person in his employment shall not be governed by this section, (2) a person operating
a railroad shall not be liable for negligence in causing the death of a person while walking or being upon such railroad contrary
to law or to the reasonable rules and regulations of the carrier and (3) a person operating a street railway or electric railroad
shall not be liable for negligence for causing the death of a person while walking or being upon that part of the street railway or
electric railroad not within the limits of a highway. A person shall be liable for the negligence or the willful, wanton or reckless
act of his agents or servants while engaged in his business to the same extent and subject to the same limits as he would be
liable under this section for his own act. Damages under this section shall be recovered in an action of tort by the executor or
administrator of the deceased. An action to recover damages under this section shall be commenced within three years from
the date of death, or within three years from the date when the deceased's executor or administrator knew, or in the exercise of
reasonable diligence, should have known of the factual basis for a cause of action, or within such time thereafter as is provided
by section four, four B, nine or ten of chapter two hundred and sixty.

Credits

Added by St.1946, c. 614, § 1. Amended by St.1947, c. 506, § 1A; St.1949, c. 427, § 2; St.1958, c. 238, § 1; St.1962, c. 306,
§ 1; St.1965, c. 683, § 1; St.1967, c. 666, § 1; St.1971, c. 801, § 1; St.1972, c. 440, § 1; St.1973, c. 699, § 1; St.1973, c. 957, §
1; St.1979, c. 164, § 1; St.1981, c. 493, § 1; St.1982, c. 634, § 14; St.1989, c. 215, § 1.

M.G.L.A. 229 § 2, MA ST 229 § 2
Current through Chapter 13 of the 2025 1st Annual Session. Some sections may be more current, see credits for details.
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Rule 59. New Trials: Amendment of Judgments, MA ST RCP Rule 59

Massachusetts General Laws Annotated

Massachusetts Rules of Civil Procedure
VII. Judgment

Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 59
Rule 59. New Trials: Amendment of Judgments

Currentness

(a) Grounds. A new trial may be granted to all or any of the parties and on all or part of the issues (1) in an action in which
there has been a trial by jury, for any of the reasons for which new trials have heretofore been granted in actions at law in
the courts of the Commonwealth; and (2) in an action tried without a jury, for any of the reasons for which rehearings have
heretofore been granted in suits in equity in the courts of the Commonwealth. A new trial shall not be granted solely on the
ground that the damages are excessive until the prevailing party has first been given an opportunity to remit so much thereof
as the court adjudges is excessive. A new trial shall not be granted solely on the ground that the damages are inadequate until
the defendant has first been given an opportunity to accept an addition to the verdict of such amount as the court adjudges
reasonable. On a motion for a new trial in an action tried without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and conclusions of law or make new findings and conclusions, and
direct the entry of a new judgment.

(b) Time for Motion. A motion for a new trial shall be served not later than 10 days after the entry of judgment.

(c) Time for Serving Affidavits. When a motion for new trial is based upon affidavits they shall be served with the motion.
The opposing party has 10 days after such service within which to serve opposing affidavits, which period may be extended for
an additional period not exceeding 20 days either by the court for good cause shown or by the parties by written stipulation.
The court may permit reply affidavits.

(d) On Initiative of Court. Not later than 10 days after entry of judgment the court of its own initiative may order a new trial for
any reason for which it might have granted a new trial on motion of a party. After giving the parties notice and an opportunity
to be heard on the matter, the court may grant a motion for a new trial, timely served, for a reason not stated in the motion. In
either case, the court shall specify in the order the grounds therefor.

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend the judgment shall be served not later than 10 days
after entry of the judgment.

Rules Civ. Proc., Rule 59, MA ST RCP Rule 59
Current with amendments received through September 15, 2025. Some rules may be more current; see credits for details.
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Rule 61. Harmless Error, MA ST RCP Rule 61

Massachusetts General Laws Annotated

Massachusetts Rules of Civil Procedure
VII. Judgment

Massachusetts Rules of Civil Procedure (Mass.R.Civ.P.), Rule 61
Rule 61. Harmless Error

Currentness

No error in either the admission or the exclusion of evidence and no error or defect in any ruling or order or in anything done
or omitted by the court or by any of the parties is ground for granting a new trial or for setting aside a verdict or for vacating,
modifying or otherwise disturbing a judgment or order, unless refusal to take such action appears to the court inconsistent with
substantial justice. The court at every stage of the proceeding must disregard any error or defect in the proceeding which does
not affect the substantial rights of the parties.

Rules Civ. Proc., Rule 61, MA ST RCP Rule 61
Current with amendments received through September 15, 2025. Some rules may be more current; see credits for details.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.

65

WESTLAW


https://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=NC9B0D020893D11DB96808F39B21CB25D&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0 
https://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=NCCF9B990893D11DB96808F39B21CB25D&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0 

Jacobs v. Pennsylvania Dept. of Correctons, Not Reported in F.Supp.2d (2011)

2011 WL 2295095

2011 WL 2295095
Only the Westlaw citation is currently available.
United States District Court,
W.D. Pennsylvania.

Andre JACOBS, Plaintiff,

V.
PENNSYLVANIA DEPARTMENT
OF CORRECTONS, Jeffery
A. Beard, et al., Defendants.

No. 04-1366.
|
June 7, 2011.

Attorneys and Law Firms
Andre Jacobs, Labelle, PA, pro se.

Robert A. Willig, Scott A. Bradley, Office of Attorney
General, Pittsburgh, PA, for Defendants.

MEMORANDUM OPINION AND ORDER
CONTI, District Judge.

L. Introduction

*]1 Plaintiff inmate Andre Jacobs (“Jacobs” or “plaintiff”)
brought this prisoner civil rights action, pro se, pursuant
to 42 U.S.C. § 1983 against the following defendants:
Pennsylvania Department of Corrections (“DOC”); the DOC
secretary, Jeffery Beard (“Beard”); and DOC officials and
employees assigned to the State Correctional Institution at
Pittsburgh (“SCI-Pittsburgh”), including Thomas McConnell
(“McConnell”), Carol Scire (“Scire”), Gregory Giddens
(“Giddens”), Allen Lynch (“Lynch”), Robert Bittner
(“Bittner”), Captain J. Simpson (“Simpson”), Kristin P.

Ressing (“Ressing”), Michael Ferson (“Ferson”), Shelly
Mankey (“Mankey”), William Stickman (“Stickman”), Frank
Cherico (“Cherico”), and David McCoy (“McCoy”). Jacobs
asserted at trial: a) federal claims under § 1983 for violations
of his constitutional right to access to the courts, retaliation
and conspiracy, and b) a Pennsylvania state claim for
defamation.

Commencing on November 3, 2008, plaintiff's claims were
tried before a jury. (See Trial Tr. 1, Nov. 3, 2008 (ECF No.
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165)). On November 24, 2008, the jury returned a verdict
in favor of defendants Lynch, Bittner, Simpson, Ressing,
Ferson, Mankey, Stickman, Cherico, McCoy and Beard on
all claims. (See Verdict Slip 2—5, dated Nov. 24, 2008 (ECF
No. 193)). The jury found against defendants Giddens and
McConnell on plaintiff's access to the courts claim (/d. at
1, 2); against defendants Giddens, Scire and McConnell on
plaintiff's conspiracy claim (/d. at 3); against defendants
Giddens, Scire and McConnell on plaintiff's retaliation claim
(Id. at 4); and against defendant Giddens on plaintiff's
defamation claim. (/d. at 5.) The jury awarded compensatory

damages in the aggregate amount of $120,000l and punitive

and/or special damages in the aggregate amount of $65,000,Z
for a total award of $185,000. (/d. at 6-8.)

Prior to and following the verdict, defendants moved under
Federal Rule of Civil Procedure 50(a) and (b) for judgment
as a matter of law on several of plaintiff's claims. (See Trial
Tr. 7275, Nov. 6, 2008 (ECF No. 168); Trial Tr. 168-169,
Nov. 17, 2008 (ECF No. 170); Trial Tr. 11-15, Nov. 24, 2008
(ECF No. 172)). On December 3, 2008, defendants filed a
Rule 50 motion for judgment as a matter of law (ECF No.
136) and a brief in support (ECF No. 137). On July 31,
2009, defendants filed a supplemental brief in support of their
Rule 50 motion (ECF No. 179). Plaintiff submitted written
responses to defendants' Rule 50 motion. (See ECF Nos. 144—
45, 185.)

On September 11, 2009, the court held oral argument on
the Rule 50 motion. On September 21, 2009, the court
issued a memorandum opinion (the “Memorandum Opinion™)
granting defendants' motion with respect to the conspiracy
claims against Scire and McConnell, and with respect to the
access to courts claim against Scire, McConnell and Giddens.
See Jacobs v. Pennsylvania Dept. of Corrs., Civ. A. No. 04—
1366, 2009 WL 3055324, at 22, 27-28 (W.D.Pa. Sept.
21, 2009). (ECF No. 189.) The Rule 50 motion was denied
in all other aspects. By reason of that ruling, the aggregate

amount of compensatory damages awarded was reduced to
$75,000 and the aggregate amount of punitive or special
damages awarded was reduced to $40,000.

*2 On October 1, 2009 defendants McConnell, Scire and
Giddens filed a second renewed motion for judgment as a
matter of law, pursuant to Rule 50, or for a new trial or
remittitur, pursuant to Rule 59 (the “Motion”) (ECF No.
196), and a brief in support (ECF No. 197). Defendants
seck the following relief: 1) judgment as a matter of law
in favor of Giddens on plaintiff's state claim for defamation
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and on his § 1983 federal claim for conspiracy; and 2) to
strike or for a remittitur of amounts awarded by the jury for:
a) compensatory damages for property, harm to reputation,

mental anguish, and humiliation,3 and for mental harm;‘l and
b) punitive damages or special damages, as set forth more
specifically below. On June 9, 2010, Jacobs filed a response
to the Motion (ECF No. 223) and a brief in support (ECF No.
224).

I1. Motion for Judgment as a Matter of Law or New Trial
and For Remittitur

A. Standard of Review

1. Motion for Judgment as a Matter of Law
Federal Rule of Civil Procedure 50 provides in relevant part:

Rule 50. Judgment as a Matter of Law in a Jury Trial;
Related Motion for a New Trial; Conditional Ruling

(a) Judgment as a Matter of Law.

(1) In General. If a party has been fully heard on an issue
during a jury trial and the court finds that a reasonable jury
would not have a legally sufficient evidentiary basis to find
for the party on that issue, the court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law against
the party on a claim or defense that, under the controlling
law, can be maintained or defeated only with a favorable
finding on that issue.

(2) Motion. A motion for judgment as a matter of law may
be made at any time before the case is submitted to the jury.
The motion must specify the judgment sought and the law
and facts that entitle the movant to the judgment.

(b) Renewing the Motion After Trial; Alternative
Motion for a New Trial. If the court does not grant a
motion for judgment as a matter of law made under Rule
50(a), the court is considered to have submitted the action
to the jury subject to the court's later deciding the legal
questions raised by the motion. No later than 28 days after
the entry of judgment—or if the motion addresses a jury
issue not decided by a verdict, no later than 28 days after
the jury was discharged—the movant may file a renewed
motion for judgment as a matter of law and may include an
alternative or joint request for a new trial under Rule 59. In
ruling on the renewed motion, the court may:
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(1) allow judgment on the verdict, if the jury returned a
verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.

Fed. R. Civ. P. 50.

As noted above, the court deferred ruling on defendants'
Rule 50(a) motion and ruled upon defendants' Rule 50(b)
motion in its Memorandum Opinion dated September 21,
2009. Rule 50 does not provide for a second renewed motion,
once defendants' Rule 50(b) motion is decided by the court.
Therefore, as discussed below under the relevant issues, the
court will treat defendants' second renewed Rule 50 motion
for judgment as a matter of law on plaintiff's state law claims
for defamation and § 1983 claims for conspiracy as a motion

for reconsideration of the court's Memorandum Opinion.

2. Motion for New Trial
*3 Federal Rule of Civil Procedure 59(a) provides, in

relevant part:

(1) Grounds for New Trial. The court may, on motion,
grant a new trial on all or some of the issues—and to any
party—as follows:

(A) after a jury trial, for any reason for which a new trial
has heretofore been granted in an action at law in federal
court; ....

Fed. R. Civ. P. 59(a)(1).

Rule 59(a) does not set forth specific grounds on which a
court may grant a new trial. “The decision to grant or deny
a new trial is confided almost entirely to the discretion of
the district court.” Blancha v. Raymark Indus., 972 F.2d 507,
512 (3d Cir.1992) (citing Allied Chem. Corp. v. Daiflon, Inc.,
449 U.S. 33, 36, 101 S.Ct. 188, 66 L.Ed.2d 193 (1980)); see
Coneyv. NPR, 312 F. App'x 469,471 (3d Cir.2009). The scope
of a district court's discretion in evaluating a motion for a

new trial depends upon whether the motion is based upon a
prejudicial error of law or a verdict alleged to be against the
weight of the evidence. See Klein v. Hollings, 992 F.2d 1285,
1289-90 (3d Cir.1993). When the motion involves a matter
within the sound discretion of the trial court—such as the

court's evidentiary rulings, points of charge to the jury, or a
prejudicial statement made by counsel—the district court has
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wide latitude in ruling on the motion. Foster v. Nat'l Fuel Gas
Co., 316 F.3d 424, 429-30 (3d Cir.2003).

3. Motion for Remittitur
Federal Rule of Civil Procedure 59 provides, in relevant part:

(e) Motion to Alter or Amend a Judgment. A motion to
alter or amend a judgment must be filed no later than 28
days after the entry of the judgment.

Fed. R. Civ. P. 59(¢).°

Under Rule 59, a party may move to alter or amend a

1133

judgment “ ‘to correct clear error [of law] or prevent manifest
injustice.” “ Pediatrix Screening, Inc. v. TeleChem Int'l, Inc.,
602 F.3d 541, 546 (3d Cir.2010) (quoting N. River Ins. Co. v.
CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cir.1995)

(alteration in original)). A motion to alter or amend judgment

is subject to the “sound discretion of the district court.”
Cureton v. Nat'l Collegiate Athletic Ass'n, 252 F.3d 267, 272

(3d Cir.2001).

B. Discussion
In the Motion defendants request the court to reconsider in
part the Memorandum Opinion, which dealt with defendants'
previous Rule 50 motions for judgment as a matter of law.
See Jacobs, 2009 WL 3055324. In the Memorandum Opinion
the court determined, among other things: 1) plaintiff adduced

evidence at trial sufficient to support the jury's verdict related
to plaintiff's state claim of defamation and his § 1983 federal
claim of conspiracy against Giddens; and 2) plaintiff did not
adduce evidence sufficient to support the jury's verdict related
to plaintiff's § 1983 federal claims of conspiracy against
McConnell and Scire. Id. at 8, 12, 13.

Defendants now: 1) pursuant to Rule 50, a) renew their
motion for judgment as a matter of law on plaintiff's state law
defamation claim against Giddens; and b) request the court
to enter judgment as a matter of law in favor of Giddens and
against plaintiff on the § 1983 claim of conspiracy based upon
the court's determination in the Memorandum Opinion that
there was not sufficient evidence of record to hold Scire or

McConnell liable for conspiracyz; 2) pursuant to Rule 59(e),
move to strike the verdict or for remittitur a) to the extent
the jury awarded compensatory damages for: i) plaintiff's
property with respect to his § 1983 claims of retaliation
against defendants McConnell and Giddens, and conspiracy
against Giddens, in the aggregate amount of $25,000; ii)
mental harm with respect to plaintiff's § 1983 retaliation
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claims against McConnell, Scire and Giddens and § 1983
conspiracy claim against Giddens, in the aggregate amount of
$30,000; and iii) harm to plaintiff's reputation in the amount of
$10,000 and for mental anguish and humiliation in the amount
of $10,000 with respect to his state law claim for defamation
against Giddens; and b) to the extent the punitive damage
awards are excessive under the circumstances. The court will
address each request.

1. Rule 50 Issue

a. State Law Defamation Claim against Giddens—

Jjudgment as a matter of law®
*4 Defendants argue that Giddens is entitled to judgment
on plaintiff's state law defamation claim as a matter of law.
In the alternative, defendants argue that Giddens is entitled
to judgment on plaintiff's defamation claim because the
verdict was against the weight of the evidence. Defendants
maintain that Giddens is entitled to sovereign immunity
because the evidence established that he wrote the purportedly
defamatory statement while he was “employed as the LTSU
Lieutenant on the 2—10 shift at SCI-Pittsburgh.” (Defs.' Br.
in Supp. Mot. 5 (ECF No. 197)). In support, defendants rely
upon a three-part test set forth in Ismael v. Ali, No. Civ.
A. 99-1932, 2007 WL 336286 (W.D.Pa. Jan.31, 2007), to
determine whether an employee is acting within the scope of

his employment at the relevant time:

An employee is acting within the scope of his employment
if the conduct: (1) is the kind the employee is employed
to perform; (2) occurs substantially within the authorized
time and space limits; and (3) is actuated, at least in part,
by a purpose to serve the master. Brumfield v. Sanders, 232
F.3d 376, 380 (3d Cir.2000) (citing Restatement (Second)
of Agency § 228 (1958)).
Ismael, 2007 WL 336286, at *2.

Defendants argue that, based upon the analysis set forth
in Ismael, Giddens was acting within the scope of his
employment when he wrote the allegedly defamatory

statement.” Defendants assert that Giddens indicated that
it was part of his duties to respond to inmate grievances
and that he responded to plaintiff's grievance within the
time and space limits of his job. Defendants conclude that
Giddens' response to plaintiff's grievance was actuated by a
purpose to serve the master. Defendants rely upon, among
other decisions, Yakowicz v. McDermott, 120 Pa.Cmwlth.
479, 548 A.2d 1330 (Pa.Commw.Ct.1988) (finding that
an allegedly defamatory written performance evaluation
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by the Commonwealth agency's deputy chief counsel was
within scope of his duties and therefore he was entitled to
the protections of sovereign immunity), and Brumfield v.
Sanders, 232 F.3d 376 (3d Cir.2000).

Defendants contend that the court—in its Memorandum
Opinion—mischaracterized plaintiff's defamation claim as
“ ‘based upon statements made by Giddens in connection
with a misconduct report issued against [Plaintiff].” *
(Defs." Br. in Supp. Mot. 7 (ECF No. 197) (quoting Jacobs
2009 WL 3055324, at *4 (emphasis added)). Defendants
note that the defamatory statement was contained in a

response to a grievance plaintiff submitted with respect to
the confiscation of his legal papers from another inmate—
as opposed to a misconduct report which could have resulted
in a discipline against Jacobs. Defendants argue that this
distinction undermines the court's conclusion that

[flrom this evidence, the jury could have found that
Giddens' actions were not ‘clearly incidental’ to the
business of the DOC or to his duties as a corrections
officer, since Giddens was not acting in the interests of his
employer, but rather was working in his own interest to
discredit Jacobs and cover up Jacobs' grievances against
him.

*§ Id. (quoting Jacobs, 2009 WL 3055324, at *§).

Defendants argue that the instant case is not similar to

the decision in Shuman Estate v. Weber, 276 Pa.Super.
209, 419 A.2d 169 (Pa.Super.Ct.1980), relied upon by the
court in its Memorandum Opinion, where the Pennsylvania

Superior Court determined that an employee pursuing a
personal errand was not acting within the scope of his
employment. Instead, defendants direct the court's attention to
decisions they believe are more closely related to the instant
matter, i.e., the decisions in Yakowicz (holding that allegedly
defamatory statements in a written performance evaluation by
a Commonwealth agency's deputy chief counsel were within
scope of his duties) and Brumfield (holding that statements,
including false statements, of federal prison employees given
in the course of an official governmental investigation are
insulated against a state tort claim of defamation).

Plaintiff responds that defendants presented the same
argument that Giddens was acting within the scope of his
employment when he defamed plaintiff's character at least
two times before and the court rejected that argument both
times. Plaintiff argues that the distinction between whether
the court referred to the DOC document containing the
defamatory comments as a misconduct report or a grievance is
of no moment. Plaintiff contends that it is what Giddens wrote
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in the document that gives rise to his liability for defamation
against Jacobs and whether he was acting within the scope of
his employment when he did so.

Defendants essentially reargue the same issues decided by the
court in its Memorandum Opinion related to this matter. The
court concluded that plaintiff presented sufficient evidence as
a matter of law with respect to his defamation claim against
Giddens. With respect to plaintiff's defamation claim, this
court stated:

Jacobs brought a state law defamation [claim] against
defendant Giddens, alleging that Giddens defamed him
by making false statements that Jacobs fabricated the
grievance in which he claimed that his legal documents
were improperly confiscated. At trial, defendant Giddens
raised the affirmative defense of sovereign immunity. The
jury found for plaintiff on the defamation claim. (Trial Tr.
Nov. 19 & 24, 2008 at 6.)

The jury returned a verdict in favor of Jacobs and
against Giddens with respect to Jacobs' defamation claim
based upon statements made by Giddens in connection
with a misconduct report issued against Jacobs. Prior to
submitting the claim to the jury, defendants argued that
the defamation claim should be dismissed because Giddens
was acting within the scope of his employment when he
issued the misconduct report and was covered by sovereign
immunity. This court determined that there were genuine
issues of material fact with respect to whether Giddens
was acting within the scope of his employment when he
made the allegedly defamatory statements and submitted
the issue to the jury. Giddens argues that the jury had
insufficient evidence to conclude that he was not acting
within the scope of his employment at the time of the
defamatory statements.
*6 Jacobs, 2009 WL 3055324, at *4 (emphasis added).

In the Memorandum Opinion the court referenced both the
grievance submitted by plaintiff—and to which Giddens
responded—and a misconduct report issued against Jacobs
by Giddens. Upon review of the record, the court finds
that Giddens' defamatory statement about Jacobs was
made in Giddens' response to Jacobs' grievance involving

Giddens!®—not in a misconduct report. In fact, no
misconduct report was filed against Jacobs with respect to the
matters referred to in the defamation statement. Defendants'
contention, however, that the court's ruling on the issue
is undermined by such distinction is not persuasive in the
specific context of this case; rather, the mistake amounts to
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no more than harmless error. United States v. Riley, 621 F.3d
312, 323-24 (3d Cir.2010) (finding that the test for harmless
error is whether it is highly probable that the error did not

contribute to the judgment). When making a harmless error
determination, the Court of Appeals for the Third Circuit, in
Ditch v. Grace, 479 F.3d 249, 256 (3d Cir.2007), instructed:

“the crucial inquiry is the impact of the error on the minds
of the jurors in the total setting.” Hassine [v. Zimmerman],
160 F.3d [941] at 955 [ (3d Cir.1998) ] (citations and
internal quotation marks omitted). “While the nature of

the evidence against [Ditch] is important, we must also
examine the phases of the trial affected by the error, and
determine whether the error had a substantial influence on
the verdict despite sufficient evidence to support the result
apart from the error.” /d. “In doing so, we must of necessity
weigh the impact of evidence on the jury and cannot help
but make a judgment as to how the jury would reasonably
perceive [Ditch's] version of the events with and without
the [denial of counsel] violation.” /d.
Ditch, 479 F.3d at 256.

As noted, no misconduct was issued against Jacobs for the

grievance. A misconduct was referenced in Giddens' response
to the grievance. During the trial, plaintiff requested the
court's permission to ask Stickman, the deputy secretary for
the western region of the DOC at the relevant time, whether
he was familiar with the misconduct that was referenced in
the grievance at issue. The following colloquy took place:

JACOBS: Just briefly, Your Honor. Throughout the course
of this litigation, as well as this grievance process, a
misconduct number was referenced in these grievances,
as well as in Defendant Stickman's response to my
admissions. I would like permission to ask Mr. Stickman
questions concerning this misconduct and whether or not
it corresponds with this particular grievance.

COUNSEL FOR DEFENDANTS:
understand what he's asking.

I'm not sure I

COURT: He's saying there's a misconduct that's referenced
in the grievance. He wants to ask him if he's familiar with
the misconduct.

JACOBS: In this, in these admissions he stated that the
grievance No. 63417 corresponds with the misconduct
that was issued to Mr. Lyons on 8/14/2003. This was all
part of the conspiracy to cover up this incident.
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*7 1 got evidence that this misconduct does not
correspond with the grievance. It has nothing to do with
the grievance. So, this misconduct was entered all, into
this incident in furtherance of this conspiracy to conceal
this incident.

COUNSEL FOR DEFENDANTS: He can argue that, but |
don't know—I mean, the request for admissions doesn't
say there was a conspiracy, and that we—

THE COURT: Well, the admission was denied; is that
correct?

JACOBS: No. The admission, no. The admission states
that, that they do correspond. He, that Mr. Stickman said
that this misconduct relates to that grievance.

I want to introduce this evidence to show it does not.

COUNSEL FOR DEFENDANTS: Can I see the admission
again? The question is grievance No. 63417 does not
correspond with the misconduct report 580895 issued to
inmate Eric Lyons. This statement is denied as stated. It's
the response.

JACOBS: So, he's denying that the misconduct does not
correspond with the grievance.... It either does or it
doesn't.

COUNSEL FOR DEFENDANTS: Well, for one thing, 1
don't believe that the grievance—the misconduct report
number is, is not the misconduct report number that was
issued to inmate Eric Lyons. So, that may have been the
basis for the denial.

JACOBS: That's the number that's on the form. That's the
one that they reference.

COUNSEL FOR DEFENDANTS: Do we have the
misconduct that was issued to Eric Lyons?

JACOBS: Here it is, right here.

COUNSEL FOR DEFENDANTS: I see my confusion.
This is not the misconduct we've been talking about
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throughout the whole trial. It's an entirely new
misconduct.

JACOBS: It's nothing new about it. It's in the grievance
response.

COUNSEL FOR DEFENDANTS: This misconduct
doesn't deal with either the 151 or the two pages.

JACOBS: That's my point. That's my point. This
misconduct was used in part of the grievance process
as part of the conspiracy to cover up the actual incident
that took place. They try to make—they never made
reference to the 151, the 151 pages that was taken.
They didn't reference that misconduct in there. They
referenced some other misconduct.

Trial Tr. 122-26, Nov. 17, 2008 (ECF No. 170).

This mistake in the Memorandum Opinion—referring to a
misconduct rather than a grievance—is harmless because
Giddens' response to plaintiff's grievance was not part of his
duties. The crux of the issue is whether evidence was adduced
to show that Giddens' response was not within the scope of his
employment. Plaintiff offered evidence to show that Giddens'
response to his grievance involving Giddens was against an
express policy of the DOC. (Trial Tr. 117, Nov. 17, 2008
(ECF No. 170); PL's Ex. 36, DOC Policy Statement VI.B.
l.e. (“If the Facility Grievance Coordinator determines that
the issue being grieved is in accordance with DC-ADM 804,
the Facility Grievance Coordinator [shall] designate a staff
member to serve as the Grievance Officer for that issue. The
Facility Coordinator shall not designate a staff member to
serve as a Grievance Officer who was identified by the inmate
as being involved in the issue.) (underline emphasis added).

*8 In plaintiff's cross-examination of Stickman, the
following testimony took place:

JACORBS: Is it appropriate for the person that is being
complained against to be the investigating officer?

STICKMAN: The majority of the time that's not how it was
done. In rare occasions, or on some—

JACOBS: Your Honor, I'm just asking about the policy,
statement of policy.

Is it appropriate under the DOC?
STICKMAN: At times.

JACOBS: It is appropriate?
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STICKMAN: At times.

JACOBS: For the person that's being complained against
to investigate the complaint against them?

STICKMAN: Not always, but there were instances where
it was done.

JACOBS: Is that appropriate under the policy?

STICKMAN: I believe, I believe the policy covers it, and
it can happen, yes.

JACOBS: Do you recognize that policy. It's the DC
Administrative 804. And this policy governs the
procedures for processing inmate grievances; correct?

STICKMAN: Yes.

JACOBS: Are you familiar with that policy?

Generally

STICKMAN: Generally? It was a part, yes part of 14
volumes of policies that I dealt with.

JACOBS: And you just stated it's appropriate sometimes to
appoint the same person being complained against as an
investigating officer?

STICKMAN: I said, I said that, yes. I said, I believe it's
appropriate, given circumstances at the Institution that
may necessitate that.

JACOBS: OK. [I would] [l]ike to draw your attention to
the highlighted portion.

STICKMAN: Um-hum. Okay.

JACOBS: Does that state that it's appropriate to appoint
the same person being complained against as the
investigating officer?

STICKMAN: No. It says the facility coordinator shall not
designate a staff member to serve as a grievance officer
who is identified by the inmate as being involved in the
issue. That's what this states.

JACOBS: States that?

STICKMAN: That's what this states, yes.
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JACOBS: That such a person shall not be appointed;
correct?

STICKMAN: That's what this states, yes.
Id. at 118-20.

Giddens' own testimony also supports the jury's verdict. On
direct examination, Giddens testified:

DEFENDANTS' COUNSEL: Lieutenant Giddens, as part
of your responsibilities as a supervisor in the LTSU, did
you have any role in the grievance process?

GIDDENS: I did.
COUNSEL FOR DEFENDANTS: What was that role?

GIDDENS: Primarily if a grievance was filed on staff that
were assigned to the six to two shift within the LTSU,
that grievance would be assigned to me.

COUNSEL FOR DEFENDANTS: Was there a particular
reason you would be assigned to address a grievance on
the six to two shift?

GIDDENS: Because I was not a party to the grievance and
because it would minimize or eliminate as best we could,
I guess, the idea of impropriety.

COUNSEL FOR DEFENDANTS: Was that in relation
to the DOC policy which indicated that individuals
involved in a grievance should not be responding?

*9 GIDDENS: That's correct.

COUNSEL FOR DEFENDANTS: Placing before you
Defendant's Exhibit No. 2. Start with the bottom.

Is that your name and signature that appears on Exhibit
2?

GIDDENS: Yes.

COUNSEL FOR DEFENDANTS: Explain to the jury what
this document is and what role you took in preparing it.

GIDDENS: It's a DC-804 Part 2, the official response to
an inmate's grievance.
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COUNSEL FOR DEFENDANTS: This is the response you
made to the grievance Mr. Jacobs filed at No. 634177

GIDDENS: That's correct.

COUNSEL FOR DEFENDANTS: As you sit here today,
do you agree with the response that was given?

GIDDENS: I do not. I erred in my response on that
document.

COUNSEL FOR DEFENDANTS: Can you explain to the
jury the nature of that error?

GIDDENS: In hindsight, as I have gone through it in my
mind, I can only guess. At the time that I received the
inmate's grievance, [ went through records searching for
misconducts related to Inmate Jacobs and the seizure of

property.

During that research, I was able to come up with one
misconduct which related to two pages of legal material
that was seized from Inmate Jacobs and belonged to
Inmate Banks.

So at that point, I could not find any other misconducts
that related to or confiscation slips that related to Mr.
Jacobs or seizure of alleged illegal property, I responded
to his grievance in kind with the information I was
able to gather during my investigation which related
to the misconduct we previously reviewed, wherein
Sergeant Lynch issued a misconduct for two pages of
legal material that was in his possession that appeared to
belong to Inmate Banks that had his name on it.

Based upon that investigation, the information I was able
to find, to me he was fabricating the 151 pages. I had
no recollection of the 151 pages as previously on the
misconduct. I didn't see it. I just didn't recall it. I can't
answer as to why. I just didn't.

(Trial Tr. 148-51, Nov. 10, 2008 (ECF No. 173)).

On cross-examination, Giddens testified:

JACOBS: Showing you what has been marked as Plaintiff's
Exhibit No. 8, do you recognize that document?

GIDDENS: I have some recollection, yes.

JACOBS: Does that refresh your recollection as to whether
or not I made a complaint against you prior to events in
question?
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GIDDENS: I believe that's one I had seen previously.

JACOBS: Do you agree this particular grievance involved
you and Defendant Cherico?

GIDDENS: I believe that's part of your allegation, yes.
JACOBS: That's in this grievance?
GIDDENS: Yes.

JACOBS: You stated you generally don't respond to a
grievance if it's against you?

GIDDENS: That's policy, correct.
JACOBS: You are expected to abide by that policy, correct?
GIDDENS: I would expect so, yes.

JACOBS: Would you respond to a grievance of this nature,
a direct complaint against you?

*10 GIDDENS: I believe I did respond to this one. So
obviously, yes.

JACOBS: You also stated that in the event that you did
respond to a grievance, it would have had to been issued
of timeliness or the unavailability of another person to
respond?

GIDDENS: That would be my recollection, yes.

JACOBS: So it is your testimony that had to be the case in
this particular—

GIDDENS: That is not my testimony.
GIDDENS: JACOBS: I'm asking you.

GIDDENS: I don't know. I don't know why I responded.
Generally, that was the rationale for responding to a
grievance that I was involved in. Specifically to this
grievance, | can't answer that. I don't know why.

JACOBS: Do you agree you're basically investigating
yourself?

GIDDENS: GIDDENS: I would agree.
(Id. at 154-56.)
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Thus, there is sufficient evidence of record to support
the jury's finding that Giddens was not acting within the
scope of employment. The record supports a finding that
he intentionally or recklessly mischaracterized the number
of legal document pages Jacobs accused him of taking.
Stickmans' and Giddens' testimonies with respect to whether a
DOC employee's response to an inmate's grievance involving
that employee is against DOC policy fully supports the jury's
verdict that Giddens' actions were not made within the scope
of his employment, i.e., that his conduct was not “actuated at
least in party, by a purpose to serve the master.” Ismael, 2007
WL 336286, at *2.

Defendant's reliance on Ismael, Yakowicz, and Brumfield is
misplaced. None of these decisions involved a situation where
the action of an employee in which a defamatory statement
was made violated an express policy of the employer. In
Ismael, the district court relied upon the three-part test
set forth in Brumfield, in determining that two university
employees acted within the scope of their employment when
they authored letters accusing the plaintiff of stealing money
from participants in an academic conference. Ismael, 2007
WL 336286, at *1. The court found that, “[u]nder the
applicable law, there was no genuine dispute that defendants'

work on the Conference served the interest of [the university],
to an appreciable extent, and involved no abandonment of or
opposition to [the university's] interest.” Id . at *4.

In Yakowicz, the plaintiff deputy counsel of the Pennsylvania
Department of Treasury deputy sued his supervisor chief
deputy for false light and defamation related to a written
and distributed adverse performance evaluation. Yakowicz
548 A.2d at 1331. On appeal, the Commonwealth Court
of Pennsylvania reversed the trial court's denial of the

defendant's posttrial motion for judgment notwithstanding the
verdict (“JNOV”) on the defamation claim. The appellate
court determined that the deputy chief counsel enjoyed

sovereign immunity under 42 Pa. Cons.Stat. § 852211 14,
at 1333. The appellate court reasoned that the defendant's
actions were done within the scope of his duties because

he was an employee of a Commonwealth agency at the
time he wrote the memo which related to the plaintiff's
performance evaluation and that “[t]he act of publishing
a defamatory performance evaluation does not fall within
any of the nine exceptions to immunity provided ... 42 Pa.
Cons.Stat. § 8522(b).” Id. at 1334. None of the defendant's
actions, however, were done in direct contravention of any

express employer policy.
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*11 In Brumfield, a federal employee of the Bureau of
Prisons (“BOP”) sued five of his fellow employees for
defamation, among other claims, predicated upon written
affidavits and oral statements given by the defendants in a
BOP investigation concerning the plaintiff's unprofessional
conduct. Brumfield, 232 F.3d 378. The district court dismissed
the complaint and the plaintiff appealed. /d. at 379. The
threshold question on appeal pertained to whether the conduct
on which the plaintiff's claims were based occurred within
the scope of the defendants' employment. /d. Analyzing the
issue under the definition of conduct “ ‘within the scope of
employment” ““ set forth in the RESTATEMENT (SECOND)
OF AGENCY, the Court of Appeals for the Third Circuit
stated:

According to the Restatement, “conduct is within the
scope of employment if, but only if: (a) it is the kind
[the employee] is employed to perform; (b) it occurs
substantially within the authorized time and space limits
[and] (c) it is actuated, at least in part, by a purpose to serve
the master....”

Brumfield, 232 F.3d at 380 (quoting Restatement (Second)

Agency § 228). Aside from arguing that the defendants'

actions did not comport with the third factor, the plaintiff

contended that the defendants' actions were outside the scope
of their employment because they lied during the course of the
investigation. In recognizing that Pennsylvania courts accept
“the Restatement (Second) Agency's definition of ‘conduct
within the scope of employment,” *“ the Court of Appeals for
the Third Circuit stated:

Although the individual defendants were required to
provide only truthful responses to questions posed in
the investigation, “an act, although forbidden or done
in a forbidden manner, may be within the scope of
employment.” Restatement (Second) of Agency § 230;
Aliota [v. Graham], 984 F.2d [1350] at 1358. Under
Pennsylvania law, even unauthorized acts may be within

the scope of employment “if they are clearly incidental
to the master's business.” Shuman Estate v. Weber, 276
Pa.Super. 209, 216, 419 A.2d 169 (1980)....

Brumfield, 232 F.3d at 381 (footnote omitted).

The court of appeals reasoned that the defendants' actions
were incidental to the BOP's business because the defendants
were encouraged to come forward and asked to and did
sign the affidavits which contained the alleged defamatory
statements about the plaintiff. /d. The court of appeals noted
the “ ‘[BOP's] policy makes clear that it was within the
scope of Defendants' employment duties to cooperate with
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investigators of the [OIA] and provide potential information
regarding any unprofessional conduct by Brumfield.” « Id.
(quoting Brumfield, 50 F.Supp.2d at 384)).

Such is not the instant case. Here, defendants omit the
dispositive caveat expressly provided in the DOC policy
—“[t]he facility coordinator shall not designate a staff
member to serve as a Grievance Officer who was identified
by the inmate as being involved in the issue.” (See Pl.'s Ex.
36, DOC Policy Statement VI .B.1.e). There is support in the
record for a fact-finder to conclude that Giddens knew about
that policy and that he was expected to abide by that policy.
Therefore, defendants' argument that Giddens' response to
plaintiff's grievance was within the scope of his employment
—on the basis that such response was part of Giddens' duties
which he performed within the time and space limits of his
job—is fatally flawed. Because plaintiff identified Giddens
as being involved in the grievance, Giddens was prohibited
by DOC policy from responding to it. In the Memorandum
Opinion the court indicated that the jury could find that
Giddens' comments in issue were not made within the scope
of his employment on the basis that Giddens was “working
in his own interest to discredit Jacobs and cover up Jacobs'
grievances against him.” Jacobs, 2009 WL 3055324, at *8.
Given the unique circumstances of this case, the court cannot

find a basis on which to reexamine that ruling. (See Trial Tr.
Nov. 5, 2008 at 45 (ECF No. 167)).

b. § 1983 Conspiracy Claim Against Giddens—judgment
as a matter of law

*12 Defendants argue that the judgment against Giddens on
plaintiff's claim for conspiracy must be vacated. Defendants
note that the jury found in favor of all but three of the
defendants on this claim. Of the remaining three defendants,
—Giddens, Scire and McConnell—this court granted, in part,
defendants' initial Rule 50(b) motion, and judgment was
entered in favor of Scire and McConnell—leaving Giddens
as the sole defendant remaining in Jacobs' § 1983 conspiracy
claim. Defendants maintain that Giddens is entitled to
judgment as a matter of law on plaintiff's conspiracy claim
because all the other defendants had judgment on this claim
entered in their favor, thereby eviscerating any basis in the
trial record to support a finding that Giddens conspired with
anyone to violate plaintiff's rights. Defendants argue that
evidence in the record no longer supports the existence of
a conspiracy, because a conspiracy, by definition, requires
“ ‘two or more persons to do an unlawful act, or to do a
lawful act by unlawful means, or to accomplish an unlawful
purpose.” ““ Jacobs, 2009 WL 3055324, at *11 (quoting
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Franklin Music Co. v. Am. Broadcasting Cos., 616 F.2d 528,
534 (3d Cir.1979)).

Plaintiff argues that defendants' argument is based upon a
mistaken belief that the Giddens is automatically exonerated
of the conspiracy claim because all the co-conspirators have
been exonerated. In support, plaintiff relies upon, among
other decisions, United States v. Fox, 130 F.2d 56 (3d
Cir.1942) (holding that a conspiracy may be established even
though one of the two parties named is not a member of

the conspiracy, if the evidence showed that there were other
persons in existence, and one or more were parties to the
conspiracy), and Didenti v. United States, 44 F.2d 537 (9th
Cir.1930) (stating that all parties to a conspiracy need not
be named in the indictment). See United States v. Obialo, 23
F.3d 69, 72 (3d Cir.1994) (“The failure of the government to
be able to name and personally identify the other conspirator

is not fatal to a conspiracy conviction.”) (citing Rogers v.
United States, 340 U.S. 367, 375, 71 S.Ct. 438, 95 L.Ed. 344
(1951) (“the identity of the other members of the conspiracy
is not needed, inasmuch as one person can be convicted of

conspiring with persons whose names are unknown.”)).g
Plaintiff relies upon decisions in criminal cases to support of
his position. Nonetheless, the same rationale holds true in the
civil context of conspiracy. In order for one member of a civil
conspiracy to be liable, not all members of the conspiracy
need be named defendants or joined as defendants. See
Alexander & Alexander, Inc. v. B. Dixon Evander & Assocs.,
Inc., 88 Md.App. 672, 596 A.2d 687, 698 (Md.App.1991)
(“the law permits a plaintiffto recover against any one or more

of the conspirators without naming them all as defendants”).
Thus, a conspiracy may be maintained against only one
conspirator. See Rose Hall, Ltd. v. Chase Manhattan Overseas
Banking Corp., 494 F.Supp. 1139, 1147 (D.Del.1980) (“A
conspiracy is a tort for which the conspirators are jointly

and severally liable, and a case cannot be dismissed for
nonjoinder even though only one conspirator is subject to the
jurisdiction of the court.”). Here, sufficient evidence in the
record supports the jury's verdict that Giddens conspired with
another to violate plaintiff's rights.

*13 In considering whether plaintiff adduced sufficient
evidence to support a claim of conspiracy against McConnell,
the court—in its Memorandum Opinion—discussed the
testimony of inmate Eric Lyons (“Lyons”). Lyons' testimony
provides sufficient evidence in the record to support a claim
of conspiracy against Giddens. Concerning a conversation
between Giddens and Lyons about the confiscation of
plaintiff's legal documents, Lyons testified:
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JACOBS After Defendant Giddens told you that he would
have been a fool to return all the legal documents, did
he tell you how they would be dealt with after they were
sent to security?

LYONS He said that it was not likely that you'll get it
back and it would probably be destroyed, according
to someone—information that someone told him. He
said he decided it with someone. He didn't mention
any names, but he said he discussed the matter with
somebody. He said it would be not likely that you'll get
it back, you know. I just told him to forget about it.

JACOBS You said he discussed it with someone, but you
do not remember the person that he discussed it with?

LYONS No. He did not mention the individual's name
that he discussed it with, the material itself, but he said
it was not likely that you'll get it back.

Jacobs, 2009 WL 3055324, at *12 (emphasis added.)
Considering that the burden of proof in a civil case is by a

preponderance of the evidence, this testimony is sufficient for
the jury to find that Giddens conspired with another to deprive
plaintiff of his legal rights. Thus, defendants' argument that
there is no lawful basis in the record to support a finding
that the sole remaining defendant is liable to plaintiff on the
conspiracy claim is without merit. Defendants' Motion for
judgment as a matter of law on plaintiff's claim of conspiracy
against Giddens will be denied.

2. Strike Verdict or for Remittitur of Award

a. Compensatory Damages

Defendants move to strike the verdict or for remittitur,
pursuant to Rule 59(e), to the extent the jury awarded
compensatory damages for plaintiff's property, mental harm,
harm to his reputation, mental anguish, and humiliation.
Defendants contend that “remittitur is appropriate” and
request the court to reduce the amounts of compensatory and
punitive damages the jury awarded plaintiff.

Plaintiff responds that all defendants'
arguments—except for the alleged excessiveness related to

damage-related

the punitive damages—are new arguments raised for the
first time, which defendants could have raised previously,
and are now waived for failure to do so sufficiently at
an earlier time. Plaintiff maintains that defendants' new
arguments include any contention that: 1) compensatory
damages are barred because he allegedly did not prove a


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140449&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_350_534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_534 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979140449&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_350_534&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_534 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942121388&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942121388&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931129888&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931129888&pubNum=350&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994096309&pubNum=506&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_506_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_72 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994096309&pubNum=506&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_506_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_72 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951119151&pubNum=708&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951119151&pubNum=708&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951119151&pubNum=708&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991165219&pubNum=162&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_162_698&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_698 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991165219&pubNum=162&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_162_698&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_698 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980130728&pubNum=345&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_345_1147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1147 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980130728&pubNum=345&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&fi=co_pp_sp_345_1147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1147 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019888611&pubNum=0000999&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR59&originatingDoc=If32a1a1995a511e0b63e897ab6fa6920&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation) 

Jacobs v. Pennsylvania Dept. of Correctons, Not Reported in F.Supp.2d (2011)

2011 WL 2295095

physical injury, 2) plaintiff did not suffer harm to his property,
reputation, or mental anguish and humiliation; and 3) plaintiff
allegedly failed to present evidence of harm to his property

or reputation. Plaintiff asserts defendants' arguments with
13

respect to these issues amount to an avoidance.

i. Property Damage

*14 The remaining aggregate award of compensatory
property damages is $25,000. This amount includes $5,000
against McConnell, $10,000 against Giddens on plaintiff's
§ 1983 retaliation claim and $10,000 against Giddens on
plaintiff's § 1983 conspiracy claim. Defendants request
the court strike the entire amount of the jury's award of
compensatory property damages. Defendants point to the jury
instructions on compensatory property damages in which the
court instructed:

If you find the defendant liable, then you must consider the
issue of compensatory damages. You must award plaintiff
an amount that will fairly compensate him for any injury
actually sustained as a result of that defendant's conduct.

Compensatory damages must not be based on speculation
or sympathy. They must be based on the evidence presented
at trial, and only on that evidence. Plaintiff has the burden
of proving compensatory damages by a preponderance of
evidence.

Mr. Jacobs claims the following items of damages:

Property—The reasonable value of property damaged or
destroyed.
Trial Tr. 102-03, Nov. 18, 2008 (ECF No. 171).

Defendants argue that there is no support in the record
for this award because plaintiff failed to present any
evidence or testimony about the value of his property which
was apparently destroyed. Defendants suggest that this is
particularly true in light of the court's entry of judgment
in favor of all DOC defendants on plaintiff's access to the
courts claim. Defendants rely upon Virgin Island Maritime

Service, Inc. v. Puerto Rico Maritime Shipping, 978 F.Supp.
637, 648 (D.Vi.1997) (“The Court of Appeals [for the
Third Circuit] has consistently recognized that where there

is no rational basis in the record for the jury's award, the
trial court may reduce or vacate the award as excessive.”).
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Defendants acknowledge that plaintiff testified at trial that
certain defendants seized one hundred and fifty-one pages
of his legal documents on September 15, 2003, and that
two pages of legal documents were taken from plaintiff on
September 16, 2003. Defendants note that plaintiff testified
about the impact the loss of his legal documents had on his
legal cases and about the impact of defendants' actions on
plaintiff.

In addition to plaintiff's general objections to defendants'
arguments related to compensatory damages, plaintiff asserts
he suffered prejudice because he was unable to respond with
evidence, 1 .e., elaborate on the sentimental value of the
property to a prisoner whose very existence centers around
gaining relief in his case. Plaintiff directs the court's attention
to the decision in Bell v. Johnson, 308 F.3d 594, 599 (6th
Cir.2002) (stating that the unwarranted seizure of a prisoner's
property, “whatever the monetary value of that property may

be, is an ignoble and cowardly abuse of authority ... and ...
particularly odious, to the point of shocking the conscience”).
Plaintiff argues that it is reasonable to conclude that the
jury believed that defendant's actions substantially caused
plaintiff's injuries because the jury awarded punitive damages
based upon a belief that defendants acted in a reckless
and malicious manner. In the alternative, plaintiff argues
that he suffered mental anguish as a result of defendants'
destruction of his legal property, with the actual injury being
the destruction of the property itself and plaintiff's inability
to respond to defendants' summary judgment motion in

Heck,H which he notes was not mentioned in this court's
Memorandum Opinion.

*15 “ ‘[Clompensatory damages are intended to redress the
concrete loss that the plaintiff has suffered by reason of the
defendant's wrongful conduct.” “ Cortez v. Trans Union, LLC,
617 F.3d 688, 718 (3d Cir.2010) (quoting State Farm Mut.
Auto. Ins. Co. v. Campbell, 538 U.S. 408,416,123 S.Ct. 1513,
155 L.Ed.2d 585 (2003)). “ ‘A jury's damages award will
not be upset so long as there exists sufficient evidence on

the record, which if accepted by the jury, would sustain the
award.” ““ Id. (quoting Thabault v. Chait, 541 F.3d 512,532 (3d
Cir.2008)). The Court of Appeals for the Third Circuit will
‘reverse a district court's decision on compensatory damages

and grant a new trial only if the verdict is ‘so grossly excessive
as to shock the judicial conscience.” “ Id. (quoting Rivera v.
V.1. Hous. Auth., 854 F.2d 24, 27 (3d Cir.1988)).

The court is mindful that the jury's award of compensatory
damages cannot be based on sympathy or speculation, and—
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as noted above—so instructed the jury. The court understands
defendants' argument to mean that plaintiff should not recover
because he did not adduce evidence of a fair market value
for his property that was taken. “[T]he basic purpose of §
1983 damages liability is ‘to compensate persons for injuries
caused by the deprivation of constitutional rights....” Sheldon
H. Nahmod, Civil Rights and Civil Liberties Litigation,
The Law of Section 1983, § 4:3 at 4-8 (4th ed.2010).
In determining damages in a § 1983 context, state tort
law has been relied upon by courts to assess the actual
value of unique personal property. Id.; see Allah v. Al—
Hafeez, 226 F.3d 247, 250 (3d Cir.2000) (“It is well settled
that compensatory damages under § 1983 are governed by
general tort-law compensation theory.”). “When such items

are destroyed, replacement with any reasonable substitute
may be impossible, and if so, replacement costs cannot be
used as a measure of damages.” 1 Dan B. Dobbs, Dobbs Law
of Remedies, Damages—Equity—Restitution § 5.13(1) at 838—
39 (2d ed.1994). In such instances, “courts are challenged to
provide a damages award that respects the plaintiff's property
rights without providing a windfall.” /d. at 839. “As a result
courts seem to have struggled to find some adjustment in the
usual formula for damages to permit a something-more than
market recovery.” Id. § 5.16(3) at 906.

For the purpose of determining damages, “value means
exchange value or the value to the owner if this is greater than
the exchange value.” Restatement (Second) TortsS § 911(1)
(2d €d.2010). The exchange value of property is defined as:

the amount of money for which the subject matter
could be exchanged or procured if there is a market
continually resorted to by traders, or if no market
exists, the amount that could be obtained in the usual
course of finding a purchaser or hirer of similar
property or services.

Id. § 911(2). When factors exist apart from those entering into

exchange value, the article may have a particular value to the

owner which causes it to be more desirable to the owner than

to others. /d. § 911 cmt. (e).lf5 Comment (e) to section 911
provides:

*16 Some things may have no exchange value but
may be valuable to the owner; other things may have a
comparatively small exchange value but have a special and
greater value to the owner. The absence or inadequacy of
the exchange value may result from the fact that others
could not or would not use the thing for any purpose,
or would employ it only in a less useful manner. Thus a
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personal record or manuscript, an artificial eye or a dog
trained to obey only one master, will have substantially
no value to others than the owner. The same is true
of articles that give enjoyment to the user but have
no substantial value to others, such as family portraits.
Second-hand clothing and furniture have an exchange
value, but frequently the value is far less than its use value
to the owner. In these cases it would be unjust to limit
the damages for destroying or harming the articles to the
exchange value.

If the subject matter cannot be replaced, however, as
in the case of a destroyed or lost family portrait, the
owner will be compensated for its special value to him,
as evidenced by the original cost, and the quality and
condition at the time of the loss. Likewise an author
who with great labor has compiled a manuscript, useful
to him but with no exchange value, is entitled, in case
of its destruction, to the value of the time spent in
producing it or necessary to spend to reproduce it.
In these cases, however, damages cannot be based on
sentimental value. Compensatory damages are not given
for emotional distress caused merely by the loss of the
things, except that in unusual circumstances damages
may be awarded for humiliation caused by deprivation,
as when one is deprived of essential articles of clothing.
If the article was wantonly destroyed, punitive damages
can be awarded.
I1d. § 911 cmt. (e).

The law with respect to placing a value on unique personal

property for purposes of compensatory damages is well-

settled in Pennsylvania. As early as 1909, in Lloyd v. Haugh

& Keenan Storage & Transfer Co., 223 Pa. 148, 72 A. 516

(Pa.1909), the Supreme Court of Pennsylvania instructed:

[I]t is that other considerations than market value govern,
with respect to those things which have peculiar value to
the owner and little or none in a general market. Where this
is the case the just rule of damages is the actual value of
the thing destroyed to him who owns it, taking into account
its cost, the practicability and expense of replacing it, and
such other considerations as in the particular case affect its
value to the owner. Sedgwick on Damages, § 251.

[I]t was for the jury to determine the compensation by the
standard we have indicated. The instruction of the court on
this point was as follows: ‘The value of these goods that
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were lost in the custody of the defendant is what is called
the market value; that is, as to a great portion of the goods.
As for the goods of a personal nature, such as wearing
apparel, and other goods and effects of a personal nature,
and which have no market value, and there seems to have
been a great many of that kind here, as to those that have no
market value, the rule which you will follow is their value
to the plaintiffs, not any fanciful or imaginary value they
may have put on the articles as may be worth to them only,
but what is the value of these articles in money to them-not
any valuation outside of their money value.’ This is a clear,
concise, and correct statement of the true rule....
*17 Lloyd, 223 Pa. 241,72 A. 518.

In discussing this issue the state trial court in Gorham v.
Springettsbury Township, 41 Pa. D. & C.4th 50 (York Cnty
Ct. Com. P1.1998), stated:

In Pennsylvania, damages for the injury to or destruction
of property by the tortious conduct of another are awarded
to compensate the injured party for the actual loss suffered.
Daughen v. Fox, 372 Pa.Super. 405,418, 539 A.2d 858, 864
(1988) (citing PennDOT v. Crea Estate, 92 Pa. Commw.
242,483 A.2d 996 (1977)).

Additionally, the replacement cost as the measure of
damages has been the long-established exception to the
general rule of using the market value of property when
determining the value of damaged property which is of a

personal nature. Lynch v. Bridges & Co. Inc., 451 Pa.Super.
92, 95, 678 A.2d 414, 415 (1996). In support of its
contention the court found that:

“Many of the goods for which compensation is here asked
were of such a character that their market value could not
compensate for their loss, as, for instance clothing and
other personal belongings. It cannot be said that they had
no value in the open market, since at public auction they
would most likely have brought something, but manifestly
the price they would have there commanded would not
represent their value to the owner ... Where this is the case
the just rule of damages is the actual value of the thing
destroyed to him who owns it, taking into account its cost,
the practicality and expense of replacing it, and such other
consideration as in the particular case affect its value to the
owner.” Id. (citing Lloyd v. Haugh & Kleenan Storage and
Transter Co., 223 Pa. 148, 15657, 72 A. 516, 518 (1909).
Gorham, 41 Pa. D. & C.4th at 53.
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Similarly, the Pennsylvania Superior Court in Pikunse
Kopchinski, 429 Pa.Super. 46, 631 A.2d 1049
(Pa.Super.Ct.1993), addressed the issue whether the plaintiff
met her burden of proof at trial with respect to the value of

V.

her personal property which was converted by the defendants.
Pikunse, 631 A.2d at 1049. On appeal, the defendants argued
that the trial court's award of compensatory damages in the

amount of $7,139 was improper. Defendants maintained that
the plaintiff did not carry her burden of proving damages by
a preponderance of the evidence at trial because she did not
offer any expert testimony with respect to the fair market
value of her household goods and personal effects in issue.
In discussing the parties' dispute concerning the nature and
value of the appellee's property, the superior court stated:

While, ideally, the “measure of damages for conversion
is the market value of the converted property at the time
and place of conversion,” Bank of Landisburg v. Burruss,
362 Pa.Super. 317, 328, 524 A.2d 896, 899 (1987), alloc.
denied, 516 Pa. 625, 532 A.2d 436 (1987), such a value
is, in fact, often unascertainable. In Landisburg, the subject

property, cattle, was sold at auction where the fair market
value thereof could be ascertained merely by looking at the
price for which the cattle were sold. In the instant case,
however, appellee's household goods were thrown out by
appellant tortfeasors, such that the fair market value of
those goods could not be determined.

*18 It is well-settled that “mere uncertainty as to the
amount of damages will not bar recovery where it is clear
that damages were the certain result of the defendant's
conduct. [citation omitted].” Pugh v. Holmes, 486 Pa. 272,
297, 405 A.2d 897, 909-910 (1979) (emphasis added).
In the instant case, it is obvious that appellee's damages

were the “certain result” of appellants' conduct. Appellants
irrevocably disposed of appellee's clothes, furniture, and
appliances, as well as treasured photographs, books, and
religious items. We will not preclude recovery merely
because the damages awarded to appellee for her loss were
estimated by the trial court. Indeed, it is the traditional
function of the fact finder in conversion actions to estimate
damages. Penn Electric Supply Co., Inc. v. Billows Electric
Supply Co., Inc., 364 Pa.Super. 544, 550, 528 A.2d 643,

646 (1987).
Pikunse, 631 A.2d at 1051.

The circumstances in the instant case present a close call.
Ostensibly, Jacobs' legal papers have little or no market value
simply as pieces of paper. Plaintiff's papers were unique in
that they were his legal papers and had a value to him in excess
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of the market value of the pieces of paper. The jury found that
Jacobs should be awarded $5,000 for damage to his property
with respect to his claim of retaliation against McConnell;
$10,000 for damage to his property with respect to his claim
of retaliation against Giddens; and $10,000 for damage to
his property with respect to his claim of conspiracy against
Giddens, for a $25,000 aggregate total award for property
damage. The determination of the value of plaintiff's personal
affects—his legal papers—is within the province of the jury.
A jury's decision with respect to compensatory damages will
be reversed and a new trial will be granted only if the verdict
is “ ‘so grossly excessive as to shock the judicial conscience.’
“ Cortez, 617 F.3d at 718 (quoting Rivera, 854 F.2d at 27)
(internal quotation omitted). “ ‘A jury's damages award will

not be upset so long as there exists sufficient evidence on
the record, which if accepted by the jury, would sustain the
award.” “ Id. (quoting Thabault, 541 F.3d at 532). A damage
award must be rationally based. Id. (citing Williams v. Martin
Marietta Alumina, Inc., 817 F.2d 1030, 1038 (3d Cir.1987)).
An appellate review of a district court's ruling with respect to

damages, “must view the facts in the light most favorable to
[the plaintiff].” /d. (citing Rivera, 854 F.2d at 25.)

Here, the court cannot find the jury's award of compensatory
damages for the loss of plaintiff's property to be without a
basis of evidence in the record. Plaintiff adduced evidence
at trial that his legal property—his legal papers—was
confiscated by defendants, including evidence of other cases,
i.e., an appeal of the case in which he was originally
imprisoned, documents related to filing a grievance against
Giddens, and witness statements written by another inmate,
Gary Banks. (See Trial Tr. 57-61, Nov. 5, 2008 (ECF No.
167)). The court cannot say that the value the jury placed
on plaintiff's property as to his individual claims against
McConnell and as to Giddens was excessive. Certainly
the value of these legal documents exceeds the paper on
which they were written. The jury's award for plaintiff's
compensatory damages to his property does not shock the
judicial conscience as to any individual award. Neither does
the aggregate amount of $25,000 for the same property shock
the judicial conscience. Ideally the jury in this case would
have been instructed on a prohibition against double recovery

for the same injury.m Defendants, however, did not raise
the question of duplicative damages in their submissions
for the proposed charge to the jury or in any objections to

the court's instructions on the issue of damagesu and did
not object to the verdict slip which required the jury to
contemplate individual liability against each defendant on
each claim. Under all the circumstances, the court cannot
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justify upsetting the jury's awards related to the destruction of
plaintiff's property. Defendants' request to strike the award for
compensatory damages or remittitur with respect to the award
for property damage will be denied.

it. Mental Harm— § 1983 Claims
*19 Defendants argue that the Prison Litigation Reform
Act (“PLRA”), 42 U.S.C. §§ 1997 et seq., bars recovery
of compensatory damages in § 1983 claims brought by a

prisoner where the prisoner suffered only mental or emotional
injury absent a showing of some actual physical injury.
Section 1997e(e) of the PLRA, entitled “Limitation on
recovery,” provides:

No Federal civil action may be brought by a prisoner
confined in a jail, prison, or other correctional facility,
for mental or emotional injury suffered while in custody
without a prior showing of physical injury.

42 U.S.C. § 1997e(e).

In support, defendants cite Allah v. Al-Hafeez, 226 F.3d
247 (3d Cir.2000) (holding that a prisoner's § 1983 claim
for compensatory damages that alleged infringement of his

First Amendment right to free exercise of religion, but did
not allege any physical injury was barred by the PLRA),
Henderson v. Johnson, No. 04-CV-3037, 2007 WL 781767,
at *6 (C.D.Il. Mar.12, 2007) (reducing $300 compensatory
damages award to an award of $1 in nominal damages, in light

of the PLRA's actual injury requirement and the evidence
presented at trial; granting a new trial on damages if the

plaintiff did not accept the remittitur),ﬁ and Taifa v. Bayh,
No. 3:92-CV-429, 1996 WL 441809 (N.D. Ill. June 6, 1996)
(granting the defendants' Rule 50 motion after bench trial;

determining inter alia, that the plaintiff was not entitled to
compensatory damages on the basis of the evidence presented
at trial which did not support a finding of physical injury).

Plaintiff notes that defendants raised twelve different
affirmative defenses in their answer to his amended complaint
—mnone of which mentioned the PLRA's bar on relief for
mental or emotional injury, or de minimus harm to his
reputation or property. Plaintiff argues that defendants were
aware that his case did not involve a physical altercation since
at least 2004 and failed to raise sufficiently any of these issues
at any time: 1) during the years the litigation was pending, 2)

at trialﬁ, 3) in any other Rule 50 motion, or 4) in an objection
to the court's instructions to the jury. In support, plaintiff relies
upon, among other decisions, Robinson v. Johnson, 313 F.3d
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128, 137 (3d Cir.2002) (stating that affirmative defenses must
be raised as early as practicable to avoid prejudice), Douglas
v. Yates, 535 F.3d 1316, 1320 (11th Cir.2008) (concluding,
by analogy to requirement of exhaustion of administrative
remedies, that § 1997e(e) of the PLRA is an affirmative
defense) (citing Jones v. Bock, 549 U.S. 199, 127 S.Ct. 910,

Plaintiff also argues that the PLRA does not bar compensatory
damages in absence of a physical injury for First Amendment
violations. In support, plaintiff points to a number of decisions
holding that § 1997¢(e) is not applicable to First Amendment
claims regardless of the form of relief sought. See Siggars—
El v. Barlow, 433 F.Supp.2d 811 (E.D.Mich.2006); Rowe v.

166 L.Ed.2d 798 (2007)), and Brown v. Ames, 201 F.3d 654,

Shake, 196 F.3d 778 (7th Cir.1999); Canell v. Lightner, 143

662 (5th Cir.2000), cert. denied, 531 U.S. 925, 121 S.Ct. 299,

F.3d 1210 (9th Cir.1998); McGrath v. Johnson, 67 F.Supp.2d

148 1..Ed.2d 240 (2000) (“A party must object to a jury charge
before the jury begins its deliberations in order to preserve its

right to appeal that jury charge, ....”).

The jury awarded plaintiff an aggregate amount of $30,000
for compensatory damages for mental harm with respect
to his § 1983 claims. This amount included an award of
$5,000 against McConnell, $5,000 against Scire, and $10,000
against Giddens with respect to the retaliation claim; and
$10,000 against Giddens with respect to the conspiracy claim.
Defendants argue that the court should reduce the award
of compensatory damages for mental harm pursuant to the
PLRA's limit on recovery set forth at 42 U.S.C. § 1997¢(e) to
an award of $1 for nominal damages.

*20
indirect attack on the court's instructions to the jury because

As noted, plaintiff asserts defendants waived any

they never objected or made clear at any other time during
the trial that the limit on compensatory damages for mental
harm was in issue. Plaintiff points to the transcript—on a
hearing on a motion in limine—as the only time defendants
addressed the issue of damage for mental harm. In overruling
defendants' objection to the testimony of Jacobs' grandmother
about plaintiff's mental health background, plaintiff quotes
the court's ruling on the issue:

[O]ne of the proffered reasons for her testimony would
be the impact on the mental health and that type of thing.
And these kinds of damages are compensable under [a]
Section 1983 claim for denial of access to the courts. Its
[sic] not like a violation of the 8th Amendment, where you
have to have some kind of physical injury, so, to the extent
she has knowledge about that, the courts [sic] preliminary
assessment is she would be able to testify to that.
(PL's Br. in Opp. to Defs."! Mot. 8 (ECF No. 224)) (citing
Trial Tr. 55, Nov. 4, 2008 (ECF No. 166)). Plaintiff avers that
defendants' failure to raise the issue of a limit on damages
related to mental harm unduly prejudices him at this time
by preventing him from tailoring his trial strategy to include
arguing to the jury in support of a higher punitive damages
award.
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499 (E.D.Pa.1999).

In Mitchell v. Horn, 318 F.3d 523 (3d Cir.2003), the Court
of Appeals for the Third Circuit opined that § 1997e(e)
of the PLRA “predicates a prisoner's claim for mental or

emotional injury suffered while in custody on a showing
of accompanying physical injury.” Mitchell, 318 F.3d at

533. The pro se prisoner plaintiff in Mitchell filed a
complaint against a corrections officer and other prison
officials, alleging, among other things, that the officer planted
contraband near his locker in retaliation for complaints the
plaintiff filed against the officer, in violation of his First,
Eighth, and Fourteenth Amendment rights. The plaintiff
alleged that he was deprived of food, drink and sleep for
days, contending that this was sufficient physical injury to
support his claim because the statute does not require that the
injury be more than de minimus. The district court dismissed
the complaint sua sponte to the extent it sought damages
for emotional trauma, citing the limitation on compensatory
damages set forth in the PLRA. /d.

*21 In discussing the scope of § 1997e(e), the court of
appeals noted that the physical injury requirement only
applies to compensatory damages for mental or emotional
harm—as opposed to nominal and punitive damages.
Id. (citing Al-Hafeez, 226 F.3d at 252). The court of
appeals commented that the issue involved a question of

statutory interpretation and that other circuits have interpreted
differently the reliance on Eighth Amendment jurisprudence.
1d. at 535. In Mitchell, the court of appeals recognized that the
plaintiff had not stated a claim for physical injury. The court
of appeals, however, granted the plaintiff leave to amend his
complaint in order to do so. The court indicated that in order to
escape the limit on compensatory damages set forth in section
1997¢(e) of the PLRA, a prisoner must assert a physical injury
that is more than de minimus, but less than significant. /d. at
534-35; see Tate v. Dragovich, No. Civ. A. 96-4495, 2003
WL 21978141, at *9 (E.D.Pa. Aug.14, 2003) (stating that
the plaintiff was barred, under the PLRA requisite of a prior

physical injury, from recovering compensatory damages for
his alleged emotional injury).
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In Al-Hafeez, the court of appeals held that “[n]either claims
seeking nominal damages to vindicate constitutional rights
nor claims seeking punitive damages to deter or punish
egregious violations of constitutional rights are claims ‘for
mental or emotional injury’ “ within the meaning of §
1997¢(e). Al-Hafeez, 226 F.3d at 252 (quoting § 1997¢e(e)).

In Al-Hafeez, the plaintiff sought compensatory damages

stemming solely from an alleged violation of his First
Amendment right to free exercise of religion. The defendants
argued that the PLRA barred all damages by prisoners absent
a physical injury. The court of appeals held that the plaintiff's
claims for compensatory damages for mental or emotional
injury were properly dismissed because it was undisputed that
the plaintiff did not allege a physical injury, and § 1997¢(e) of
the PLRA bars such compensatory damages absent a showing
of a prior physical injury. /d. at 250-51. “The plain language
of § 1997¢(e) makes no distinction between the various claims
encompassed within the phrase ‘federal civil action’ to which
the section applies.” Id. at 250. With respect to nominal
and punitive damages, however, the court held that a prior
physical injury is not required under the PLRA for either
nominal or punitive damages. The court instructed that both
nominal and punitive damages may be based solely on a
constitutional violation. /d. at 251.

The Court of Appeals for the Third Circuit has not ruled upon
the narrow issue of whether an award of damages for mental
harm—as opposed to whether a claim can be brought—is
precluded absent a jury finding of physical injury.

It is not entirely clear that Section 1997¢(e) precludes
an award of damages for emotional injury absent a jury
finding of physical injury; rather, the statue focuses upon
the pretrial stage, by precluding the prisoner from bringing
an action seeking damages for emotional injury absent
a prior showing of physical injury. A narrow reading of
the statute's language arguably accords with the statutory
purpose of decreasing the number of inmate suits and
enabling the pretrial dismissal of such suits where only
emotional injury is alleged: Under this view, if a plaintiff
has survived summary judgment by pointing to evidence
that would enable a reasonable jury to find physical injury,
it would not offend the statute's purpose to permit the jury
to award damages for emotional distress even if the jury
did not find physical injury. However, because it is far from
clear that this view will ultimately prevail, the safer course
may be to incorporate the physical injury requirement into
the jury instructions.

*22 Model Civ. Jury Instr. § 4.8.1 cmt. n. 115 (3d Cir.2010).
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Within the Third Circuit, it is clear that under the PLRA
a prisoner must suffer a physical injury to bring a claim
based solely upon mental or emotional injury. It is not clear,
however, whether a bar on such compensatory damages under
the PLRA would be considered an affirmative defense and
subject to waiver if not timely raised. This question has not
been before the Court of Appeals for the Third Circuit. It
appears that the Court of Appeals for the Eleventh Circuit is
the only court of appeals to consider this issue. The court need
not resolve that issue here because defendants did not waive
their right to assert the § 1997¢(e) bar.

Plaintiff's argument that this is the first instance in which
defendants addressed limitations contemplated by the PLRA
is not accurate. A review of defendants' filings in the case
shows that defendants' answer to the amended complaint
included an affirmative defense that plaintiff failed to exhaust
his administrative remedies as required by the PLRA. (See
Answer to Amended Complaint 10 (ECF No. 44)). The issue
of exhausting administrative remedies, however, is distinct
from whether compensatory damages are available absent a
physical injury. Defendants specifically addressed the PLRA
bar on compensatory damages absent a physical injury in their
proposed jury instructions and in their proposed verdict slip.
(See Defs." Proposed Jury Instructions 7-8 (ECF No. 104);
Defs.' Proposed Verdict Slip 2—7 (ECF No. 105). The court
ruled at the charge conference that these instructions need
not be included for two reasons: first, they were based upon
defendants' instructions with respect to an Eighth Amendment
claim-which did not proceed to trial; and second, the court
found that plaintiff's First Amendment claim predicated on
access to the courts did not prohibit compensatory damages.
(See Pretrial Tr. Oct. 23, 2004 (ECF No. 230)). In their initial
Rule 50(b) motion, defendants expressly reserved their right
to file a postverdict motion pursuant to Rule 59 following
the entry of the verdict with respect to, among other things, a
motion to strike emotional damages based upon lack of actual
physical injury. (See Defs." Mot. for Judgment pursuant to
Fed. R. Civ. P 50 (ECF No. 136 at 2)).

Plaintiff conceded as much. In plaintiff's offer of proof on
witnesses and position on damages for his First Amendment
claims, plaintiff stated:

While plaintiff is not asking this court to declare § 1997(e)
unconstitutional, he is asking that he at least be permitted
to put his evidence in on damages and allow the jury to
consider the question of whether he is entitled to damages
for the mental and emotional pain he's [sic] suffered. As
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in Siggers—FEl, this court could permit the same and, in
the unlikely scenario that the court of appeals disagrees,
subtract the damages the jury awards in that regard.

PL's Offer of Proof on Witnesses and Position on Damages

for First Amend. Claims 2-3 (ECF No. 123).E Because
defendants timely raised this issue, the court will grant
defendants' request to strike the compensatory damages
awarded by the jury for plaintiff's mental harm with respect
to plaintiff's § 1983 retaliation and conspiracy claims. The
court will award plaintiff nominal damages of $1 in each
instance. Therefore, the aggregate amount of $30,000 for
compensatory damages for mental harm will be stricken,
which includes the award of $5,000 against McConnell,
$5,000 against Scire, and $10,000 against Giddens with
respect to the § 1983 retaliation claim; and the amount
of $10,000 against Giddens with respect to the § 1983
conspiracy claim. The court will reduce those awards to $1
for nominal damages in each instance, for a total of $4.

iii. Defamation Claim—~Mental Anguish, Humiliation,

Harm to Reputation
*23  With respect to plaintiff's state law defamation
claim, the jury awarded plaintiff compensatory damages
against Giddens in the amount of $10,000 for harm to
plaintiff's reputation, along with $10,000 for plaintiff's mental
anguish and humiliation resulting from the defamation. As
an initial matter, defendants argue that the court should
reduce the award of compensatory damages pursuant to the
PLRA. Defendants argue that the PLRA bars recovery of
compensatory damages for state as well as federal claims
asserted by a prisoner where the prisoner does not make a
showing of actual physical injury. Here, defendants rely upon
Al-Hafeez and Henderson.

Defendants also request the court strike the jury's verdict
on the basis that the record does not reflect any evidence
with respect to plaintiff's reputation or the alleged harm
he suffered as a result of Giddens' written response to
plaintiff's grievance. Defendants concede that compensatory
damages are recoverable under Pennsylvania law for injury
to reputation and for emotional distress, but argue that such
awards must be supported by competent evidence of an
actual injury. For this proposition, defendants rely upon
Marcone v. Penthouse International, Ltd., 577 F.Supp. 318,
325 (E.D.Pa.1983) (noting that with respect to a defamation
claim, plaintiffs who do not prove knowledge of falsity or

reckless disregard for the truth are limited to compensation
for actual injury) (rev'd on other grounds by Marcone v.
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Penthouse Int'l, Magazine For Men, 754 F.2d 1072 (3d
Cir.1985)).

In response, plaintiff arguesA that the PLRA is not applicable
to damages awarded on his defamation claim because it is a
claim based upon state law for which the court exercised its
supplemental jurisdiction pursuant to 28 U.S.C. § 1367(a).

Plaintiff maintains that since the claim was pled, heard, and
proven under state law, the court should not apply a federal
statute to remit damages appropriately awarded under state
law.

The fact that plaintiff's defamation claim is a state claim,
however, does not dispose of defendants' argument that it is
subject to the limit on damages absent a physical injury set
forth in the PRLA. The plain language of the PLRA provides
that the limitation on recovery is applicable to all federal civil
actions brought by a prisoner confined in a jail, prison or other
correctional facility.

No Federal civil action may be brought by a prisoner
confined in a jail, prison, or other correctional facility,
for mental or emotional injury suffered while in custody
without a prior showing of physical injury.
42 U.S.C. § 1997¢e(e) (emphasis added). The court interprets
the plain meaning of the term “Federal civil action” to

mean an action in which civil claims over which the federal
court has jurisdiction are brought, i.e., all claims over which
the court has original jurisdiction under 28 U.S.C. § 1331,
and supplemental jurisdiction under 28 U.S.C. § 1367. The
definition of the word “action” is distinct from that of a

“claim.” As defined in Black's Law Dictionary, an action
is defined as “[a] civil or criminal judicial proceeding.—
Also termed action at law.” Black's Law Dictionary 32 (9th
ed.2009). In contrast, the definition for a claim is more
narrow, i.e., “a demand for money, property, or a legal remedy
to which one asserts a right; esp., the part of a complaint in
a civil action specifying what relief the plaintiff asks for.”
Id. at 282 (emphasis added). The court is persuaded by the
rationale given by several courts, which held that pursuant to
the PLRA, a prisoner's damages for mental harm predicated
upon state law claims are precluded absent an actual physical
injury. See Schonarth v. Robinson, Civ. No. 06—cv—151, 2008
WL 510193, at *4 (D.N.H. Feb.22, 2008) (finding that the
PLRA bars recovery for mental or emotional injury under

a state law claim) (citing Searles v. Van Bebber, 251 F.3d
869, 876 (10th Cir.2001) (“The statute limits the remedies
available, regardless of the rights asserted, if the only injuries

are mental or emotional .”)); see also Matelsky v. Gunn, 15
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F. App'x 686, 689 (10th Cir.2001) (finding pending state
claim frivolous absent a physical injury); Hines v. Oklahoma,
No. CIV-07-197, 2007 WL 3046458, at *6 (W.D.Okla.
Oct. 17, 2007) (finding that state law claims for intentional
infliction of emotional distress are barred by the PLRA absent
physical injury); Hood v. Balido, No. 3:02-CV-0669, 2002
WL 1285200, at *3 (N.D.Tex. June 4, 2002) (finding that §
1997¢(e)'s limitation with respect to physical injury applies

to all “claims brought in federal court, not merely to claims
founded on federal law. It may thus preclude pendent state
claims for emotional damages.”); Cannon v. Burkybile, No.
99 C 4623, 2000 WL 1409852, at *6 (N.D.IIl. Sept.25,
2000) (dismissing state claims for negligence and intentional

infliction of emotional distress on the basis the that the
PLRA precludes recovery for custodial mental or emotional
damages absent a showing of physical injury); Walker v.
Akers, No. 98 C 3199, 1999 WL 787602, at * 6 (N.D.IIL.
Sept.24, 1999) (“The limitation of § 1997e(e) applies to

claims brought in federal court, not merely to claims founded

on federal law. Accordingly, since Walker has alleged no
physical injury, he could not receive damages on a state-law
claim ....”); but see Albrecht v. Williams, Civ. A. No. 04—1895,
2009 WL 3296649, at *27 (D.N.J. Oct. 13, 2009) (doubting
that § 1997e(e) applies to state law claims); Mercado v.
McCarthy, Civ. A. No. 05-12124, 2009 WL 799465, at *2
(D.Mass. Mar.25, 2009) (same); Bromell v. Idaho Dep't of
Corrections, No. CIV-07-197, 2006 WL 3197157, at *5
(D.Idaho Oct. 31, 2006) (concluding § 1997e(e) does not
bar a state-law claim for emotional injury). In Mitchell v.

mental anguish and humiliation resulting from his claim for
defamation will be reduced to a nominal damage award of $1.

Distinct from plaintiff's award of compensatory damages for
mental anguish and humiliation related to his defamation
claim is his award for harm to his reputation. Defendants,
however, also argue that the award for harm to reputation
cannot be sustained because there is no evidence of record
with respect to harm to Jacobs' reputation. Defendants did
not point to any case law which would encompass harm to
reputation within the plain language of the phrase “mental or
emotional injury” contained in § 1997¢(e). An award for harm
to reputation is not specifically precluded under the PLRA.
Here, plaintiff correctly points to the court's instruction to

1733

the jury that actual injury can include impairment to

reputation in the community, personal humiliation, mental
anguish and suffering,” « as proof of actual injury of damage
to his reputation. (Pl.'s Br. in Opp. 22 (ECF No. 224) (citing
Trial Tr. 100, Nov. 18, 2008 (ECF No. 171)); see also 2
Dan B. Dobbs, Dobbs Law of Remedies, Damages—Equity—
Restitution § 7.2(3) at 268—69 (2d ed. 1994) (“Plaintiffs were
allowed to recover large sums as ‘general damages' without
proof of either economic loss or any actual mental distress....
Under the presumed damages rule, the plaintiff would get to
the jury even if the defendant proved there were no damages
in fact, although the defendant's proof would be considered as
bearing on the amount of damages”) (citing Frisk v. News Co.

361 Pa.Super. 536, 523 A.2d 347, 354 (Pa. Super Ct.1986);
First Nat. Bank of Forrest City v. N.R. McFall & Co., 144

Brown & Williamson Tobacco Corp., 294 F.3d 1309 (11th

Ark. 149, 222 S.W. 40 (1920)).

Cir.2002), the court of appeals held that the district court
erred in applying § 1997¢(e) to a case that was brought in
state court, based solely on state law, and later removed to
federal court. Mitchell is readily distinguishable from the
instant matter. An incarcerated plaintiff is not precluded under
federal law from filing a state civil action to assert state law
claims-which is what the plaintiff in Mitchell did. Here Jacobs
filed a federal civil action, including federal and state law
claims in the action. He must abide by that choice, which
under the PLRA precludes recovery for mental or emotional

injury.

*24 The statutory language of § 1997e(e), “federal civil
action,” is not ambiguous; it includes all claims in the action
over which the federal court has jurisdiction. 42 U.S.C. §
1997¢(e). The court finds that plaintiff's award for mental
harm damages with respect to his state defamation claim is
barred by § 1997¢(e). Plaintiff's compensatory damages in the
amount of $10,000 against Giddens awarded for plaintiff's
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In instructing the jury on damages related to plaintiff's
defamation claim, the court stated:

THE COURT: The plaintiff is entitled to be fairly and
adequately compensated for all harm he suffered as
a result of the false and defamatory communication
published by the defendant.

1. The injuries for which you may compensate the
plaintiff by an award of damages against the defendant
include:

First: The actual harm to the plaintiff's reputation that
you find resulted from the defendant's conduct.

Second: The emotional distress, mental anguish and
humiliation that you find the plaintiff suffered as a result
of the defendant's conduct.
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Third: Any other special injuries that you find the
plaintiff suffered as a result of the defendant's act.

2. If you find that the defendant acted either
intentionally or recklessly in publishing a false and
defamatory communication, you may presume that the
plaintiff suffered both injury to his reputation and the
emotional distress, mental anguish and humiliation that
would result from such a communication. This means
you need not have proof that the plaintiff suffered
emotional distress, mental anguish and humiliation in
order to award him damages for such harm, because
such harm is presumed by the law when a defendant
publishes a false and defamatory communication with
the knowledge that it is false, or in reckless disregard of
whether it is true or false.
*25 (Trial Tr. 107-08, Nov. 18,2004 (ECF No. 171) (relying
upon Pa. Sugg. Stand. Jury Instr.. (CIV.) § 13.16 (2008)
(emphasis added)). The subcommittee note to the defamation
damages section of the Pennsylvania Suggested Standard
Civil Jury Instructions states in relevant part:

The second part of the instruction, which is directed to
the computation of presumed damages, is taken almost
verbatim from Restatement of Torts § 621, comment ¢

(1938), which was also cited and quoted with approval
by the Pennsylvania Supreme Court in Corabi v. Curtis
Publishing Co., [273 A.2d 899, 919-20 (Pa.1971) ]
above....

Pa. Sugg. Stand. Jury Instr. (Civ.).) § 13.16 subcom n. (2008).

There is sufficient evidence of record to support the
conclusion that the jury could have found that Giddens
intentionally or recklessly defamed plaintiff. Therefore,
plaintiff did not need to offer additional evidence that
his reputation was damaged. Evidence of such damages,
however, was presented. McConnell, a security captain in
charge of the correctional institution where plaintiff was
housed at the relevant time, testified that he received a note
from plaintiff concerning plaintiff's missing legal documents.
In response to plaintiff's request, McConnell wrote:

Mr. Jacobs, nobody, certainly not Lieutenant Giddens or
myself, is trying to violate your rights to access to the
Courts. The fact is, an officer found some items belonging
to someone other than Lyons in Lyons' cell, so they
confiscated them. I will review the matter with Lieutenant
Giddens, and if appropriate, the items will be returned to
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you. I don't—I don't think I need to remind you that this

does technically constitute loaning or borrowing property.
(Trial Tr. 148, Nov. 13, 2008 (ECF No. 169); PL.'s Ex. No. 3,
dated Sept. 17, 2003).

On cross-examination McConnell testified:

JACOBS: Referring to Plaintiff's Exhibit No. 3, upon
you receiving that request, did you speak to anybody
concerning the documents?

MCCONNELL: The only person I would have spoken
to, in my recollection, would have been Lieutenant
Giddens, and that would have been merely to ask what
this was in reference to.

JACOBS: If I recall correctly, you stated that he may have
said that there were misconducts pending regarding the
matter?

MCCONNELL: I believe that's what I said.
JACOBS: Meaning more than one misconduct?

MCCONNELL.: I believe that's what I said.

JACOBS: You reviewed the matter with Lieutenant
Giddens?

MCCONNELL: Yeah,
Lieutenant Giddens.

I reviewed the matter with

JACOBS: And Lieutenant Giddens explained to you that I
was trying to sue him.

MCCONNELL: That's incorrect.

JACOBS: Had these documents been sent to you, you
would have been responsible for maintaining the chain
of custody of these documents?

MCCONNELL: Yes.

JACOBS: And those documents were sent to you?
MCCONNELL: I don't know.

JACOBS: You don't remember?

*26 MCCONNELL: I don't recall.
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JACOBS: Okay. In fact, the only reason you're saying
that you don't remember is so that you can avoid
responsibility for the destruction of my legal property?

MCCONNELL: As I previously stated last time you asked
me this, that's incorrect.
(Trial Tr. 151-83, Nov. 13, 2008 (ECF No. 169)).

McConnell's response to plaintiff's letter is dated September
17, 2003. Plaintiff offered three additional exhibits as
evidence relating to appeals of his grievances. On September
23, 2003, Stickman, the superintendent, wrote: “Lt. Giddens
thoroughly investigated your alleged complaint and has found
no veracity to your allegations.” PL.'s Ex. No. 43. On October
17, 2003, Stickman wrote:

Your alleged complaint was thoroughly reviewed and
investigated, and I have found no veracity to your
allegations. Two (2) pages of written and/or typed material
were confiscated from Eric Lyons on 8/14/03, not 151
pages, and Mr. Lyons was issued misconduct # 50895....
Thus, I see no reason to change the initial response you
received from the Grievance Officer and Coordinator.
PL's Ex. No. 5.

On October 31, 2003, Stickman wrote:

This correspondence is in regard to you appeal of grievance
# 64667. I've reviewed the response you have received
from the Grievance Officer and Coordinator and concur
with their response.... This is a fabricated and frivolous
grievance. Thus, I see no reason to change the initial
response you received from the Grievance Officer and
Coordinator.
(PL's Ex. No. 44.)

The court does not pass judgment on the appropriateness
of these responses; rather, the court finds there is sufficient
evidence of record for the jury to believe that, after consulting
with Giddens, McConnell did not believe plaintiff based upon
the false statement Giddens made in his response to plaintiff's
grievance. This testimony, along with future responses from
Stickman with respect to plaintiff's subsequent requests,
provides sufficient evidence upon which the jury could have
rewarded plaintiff for damage to his reputation in the prison
environment. Therefore, the court will deny defendants'
request to amend the judgment with respect to plaintiff's
award of compensatory damages in the amount of $10,000
against Giddens for harm to his reputation.
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b. Punitive Damages

Defendants argue that the jury's award of punitive damages
is excessive under the circumstances. The gravamen of
defendants' argument is based upon an assumption that the
court would grant their request to strike the compensatory
damages pursuant to the PLRA. In that scenario, defendants
argue that the punitive damages are excessive when compared
to any compensatory damages to which plaintiff would be
entitled. Defendants rely upon State Farm Mutual Automobile
Insurance v. Campbell, 538 U.S. 408, 123 S.Ct. 1513, 155
L.Ed.2d 585 (2003) (citing BMW of N. Am., Inc., v. Gore, 517
U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996)). Plaintiff
disagrees.

Plaintiff argues that the punitive damage awards are supported
by the evidence and are not excessive. Plaintiff notes that
defendants requested the court to instruct the jury to view
each defendant individually when determining liability and
damages. Plaintiff argues that he should not be prejudiced
because he proved multiple violations against multiple
defendants. Plaintiff maintains that a cursory look at the
damages shows that the jury conscientiously considered the
individual claims and accordingly awarded damages. Plaintiff
points to the jury's heavy award of damages against Giddens
and evenhandedness with respect to the award of damages
against Scire and McConnell, who played similar roles of
facilitating Giddens' retaliation and conspiracy.

*27 Plaintiff notes that the court instructed the jury that
they could not award punitive damages unless it found that
defendants acted in a reckless manner. Plaintiff argues that
to reduce the punitive damages award “ ‘would discourage
settlement in litigation because it would tell prison officials
that they could violate prisoners' rights on the cheap.” “ (PL.'s
Br. 26 (ECF No. 224) (quoting Siggars—El, 433 F.Supp.2d
at 811) (denying the defendant prison official's motion for a
new trial or remittitur where jury awarded the plaintiff inmate

$19,000 in compensatory damages and $200,000 in punitive
damages upon finding the defendant liable for retaliation of
the plaintiff's exercise of his First Amendment rights)).

In Gore, the Supreme Court announced that a review of
punitive damages awards requires the following three-part
analysis:

(1) the degree of reprehensibility of the defendant's
misconduct; the disparity between the actual or potential
harm suffered by the plaintiff and the punitive damages
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award; and (3) the difference between the punitive damages
awarded by the jury and the civil penalties authorized or
imposed in comparable cases.

Gore, 517 U.S. at 574-75.

In Campbell, investigators and witnesses concluded that
Curtis Campbell caused an accident which killed one person
and permanently disabled another. Campbell, 538 U.S. at

408. The automobile insurer contested liability-against the
advice of its own investigator-and declined to settle the
insureds' claims for the $50,000 policy limit, and assured
the insureds that they did not need separate counsel because
they were not exposed to liability. /d. The Utah trial jury
returned a judgment over three times the policy limit.
Id. The insureds brought an action against the insurer to
recover for fraud, bad faith failure to settle within the policy
limits, and intentional infliction of emotional distress. /d.
The jury awarded the insureds $2,600,000 in compensatory
damages and $145,000,000 in punitive damages. The trial
court entered judgment on the jury verdict in favor of the
insureds, but remitted the compensatory damages award to
$1,000,000 and the punitive damages award to $25,000,000.
On appeal, the Utah Supreme Court reinstated the jury's
punitive damage award of $145,000,000. In reversing and
remanding the case, the United States Supreme Court held
that the punitive damage award of $145,000,000 on a
$1,000,000 compensatory damage award is excessive and
violated due process. The Court reasoned that the Utah
Supreme Court awarded punitive damages to punish and
deter the perceived deficiencies of the insurer's operations
nationwide, which did not bear on the individual insureds in
that case. Id. at 409-10.

With respect to the degree of reprehensibility, the Supreme
Court instructed that this factor is “ ‘the most important
indicium of the reasonableness of a punitive damages award.’
“ Campbell, 538 U.S. at 419 (quoting Gore, 517 U.S. at
575.) In determining the reprehensibility of a defendant, the

Supreme Court indicated in Campbell that courts should
consider

*28 whether: the harm caused was physical as opposed
to economic; the tortious conduct evinced an indifference
to or a reckless disregard of the health or safety of others;
the target of the conduct had financial vulnerability; the
conduct involved repeated actions or was an isolated
incident; and the harm was the result of intentional malice,
trickery, or deceit, or mere accident. /d. [Gore |, at 576—
5717.
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Id. Such analysis must be considered on a case-by-case basis.
“[T]he existence of any one of these factors weighing in
favor of a plaintiff may not be sufficient to sustain a punitive
damages award; and the absence of all of them renders
any award suspect.” Id. “[Plunitive damages should only
be awarded if the defendant's culpability, after having paid
compensatory damages, is so reprehensible as to warrant
the imposition of further sanctions to achieve punishment or
deterrence.” /d.

In Cortez, the Court of Appeals for the Third Circuit, noted
that the degree of reprehensibility of a defendant's conduct

[T

includes whether the conduct “ ‘involves deliberate false
statements rather than omissions.” “ Cortez, 617 F.3d at
723 (quoting Inter Med. Supplies, Ltd. v. EBI Med. Sys.,
Inc. 181 F.3d 446, 467 (3d Cir.1999)); see Inter Med.
Supplies, Ltd., 181 F.3d at 470 (holding that the reduction
of punitive damages award from $50,000,000 to $1,000,000

was warranted where former distributor of bone fixators was

found liable under theories of breach of contract and tort
because an award greater than $1,000,000 was not reasonably
necessary to punish and deter the former distributor's
conduct); see also Chuy v. Phila. Eagles Football Club,
595 F.2d 1265 (3d Cir.1979) (holding that punitive damages
award more than six times the amount of compensatory

damages for intentional infliction of emotional distress would
not be reduced in view of the evidence concerning the
employer's disdain for employee's contractual claim and the
president's remarks about an employee); CGB Occupational
Therapy, Inc. v. RHA Health Servs., Inc., 499 F.3d 184, 193
(3d Cir.2007) (holding that a ratio of punitive damages to
compensatory damages of eighteen-to-one crossed “the line
into constitutional impropriety.”); Tate, 2003 WL 21978141,
at *7 (finding that plaintiff prisoner's award of punitive

damages of $10,000 in relation to nominal damages of $1
against the correctional institution defendant was not larger
than reasonably necessary to deter the violations of the
prisoner's First Amendment right of access to the courts).

Here, plaintiff presented sufficient evidence for the jury to
believe that Giddens deliberately fabricated false statements.
(See Trial Tr. 45-48, Nov. 5, 2008 (ECF No. 167)).
Plaintiff's status as an informa pauperis pro se prisoner
plaintiff also meets the financial vulnerability factor. Such
evidence survives scrutiny under the first guidepost because
it is reasonable to conclude that the jury found Giddens'
purposeful behavior reprehensible. This is particularly true
given the jury's award of different compensatory damages
among the defendants and their award of twice the amount
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of damages against Giddens as against any other individual
defendant. Defendants concede that the jury concluded that
the plaintiff's harm was not the result of mere accident. (See
Defs.' Br. 20 (ECF No. 197)).

*29 With respect to the second factor, the original judgment
entered reflected the award of aggregate punitive damages
in an amount which was one-half times the award of the
aggregate compensatory damages. Considering the court's
ruling in this memorandum opinion with respect to reducing
the compensatory damages totaling $30,000 for mental harm
awarded in plaintiff's § 1983 claims to a total nominal
damages award of $4, in addition to the court's reduction of
the compensatory damages of $10,000 for mental anguish
and humiliation awarded in plaintiff's defamation claim to
a nominal damage award of $1, the award of aggregate
compensatory and nominal damages is now $35,0005
compared to the award of $40,000 in aggregate punitive
damages. The ratio for the aggregate amounts of these awards
is less than one-to-two and “falls well within the Supreme
Court's standard for ordinary cases of a single-digit ratio.”
Cortez, 617 F.3d at 723-24 (quoting Campbell, 538 U.S.
at 425)). Because nominal and punitive damages—even if

considered separately by claim—are not prohibited by the
PLRA, an individual punitive damages award of either $5,000
or $10,000 in contrast to a $1 nominal award on a single
claim is not excessive. See Williams v. Kaufman Cnty., 352
F.3d 994, 1016 (5th Cir.2003) (concluding that $15,000 in
punitive damages per plaintiff on nominal damages of $1

per plaintiff was not unreasonable in light of the violations
that took place; “any punitive damages-to-compensatory
damages ‘ratio analysis' cannot be applied effectively in cases
where only nominal damages have been awarded”). The
court of appeals in Williams, noted that “[b]ecause actions
seeking vindication of constitutional rights are more likely
to result only in nominal damages, strict proportionality
would defeat the ability to award punitive damages at all.”
Id. (citing Provost v. City of Newburgh, 262 F.3d 146, 164
(2d Cir.2001)) (concluding that $10,000 in punitive damages
when only nominal damages were awarded “approaches the

limits of what we would deem consistent with constitutional
constraints.”); McKinley v. Trattles, 732 F.2d 1320, 1327—
28 (7th Cir.1984) (reducing a jury-decided punitive damages
award of $15,000 to $6,000).

Although each party identified decisions to support examples
with respect to the third guidepost, the court does not find
that guidepost to be useful in this case; rather, the second
factor provides the most guidance. The ratio between the
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awards for compensatory and nominal damages and the
award for punitive damages, considered in the aggregate
—3$35,005 in compensatory and nominal damages versus
$40,000 in punitive damages—is less than one-to-two and
is not excessive. This ratio is clearly less than a double-
digit ratio. The awards against the individual defendants—
i.e., $5,000 in compensatory property damage and $1 nominal
damage against McConnell versus $ 5,000 in punitive
damages; $1 in nominal damages against Scire versus $5,000
in punitive damages; and $30,000 in compensatory property,
retaliation, and conspiracy damages and $3 in nominal
damages against Giddens versus $30,000 in punitive damages
—are not excessive, particularly in this case, where Jacobs
is precluded by law from recovering damages for mental or
emotional harm due to his status as a prisoner. Therefore, the
court will not strike or remit the awards for punitive damages.
Defendants' request for remittitur of the punitive damages
awarded to plaintiff will be denied.

V. Conclusion
*30 With respect to defendants' motion for judgment as a

matter of law pursuant to Federal Rule of Civil Procedure 50
or for a new trial and for remittitur pursuant to Federal Rule
of Civil Procedure 59 (ECF No. 196), the court will grant the
motion in part and deny it in part for the reasons set forth

above.

ORDER

Therefore, this 7th day of June, 2011, for the reasons set forth
in the accompanying memorandum opinion, IT IS HEREBY
ORDERED that defendants' motion for judgment as a matter
of law pursuant to Federal Rule of Civil Procedure 50 or for a

new trial and for remittitur pursuant to Federal Rule of Civil
Procedure 59 (ECF No. 196), is GRANTED in part and
DENIED in part as follows:

1) Rule 50 motion:
denied with respect to the motion for a judgment as a matter
of law on the state law defamation claim and on the § 1983
conspiracy claim;

2) Rule 59(e) motion:

a. denied with respect to the awards of compensatory
damages for plaintiff's property damage relating to Jacobs'
§ 1983 claims for: 1) retaliation against McConnell ($5000)
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and Giddens ($10,000), and ii) conspiracy against Giddens
($10,000);

b. granted with respect to the awards of compensatory
damages for mental harm relating to Jacobs' § 1983 claims
for: i) retaliation against McConnell ($5,000), Scire ($5,000),
and Giddens ($10,000), and ii) conspiracy against Giddens
($10,000) (each such award shall be reduced to a nominal
damage of $1, for a total award of $4);

c. granted in part and denied in part with respect to the awards
of compensatory damages relating to plaintiff's defamation
claim: i) granted for mental anguish and humiliation against
Giddens ($10,000) (this award for mental anguish and

Footnotes

humiliation shall be reduced to a nominal damage award of
$1), and ii) denied for harm to reputation against Giddens
($10,000); and

d. denied with respect to the awards of punitive damages
for: 1) Jacobs' § 1983 retaliation claims against McConnell
($5,000), Scire ($5,000), and Giddens ($10,000); ii) Jacobs'
§ 1983 conspiracy claim against Giddens ($10,000); and
iii) Jacobs' defamation claim against Giddens ($10,000). An
appropriate amended judgment will be entered.

All Citations

Not Reported in F.Supp.2d, 2011 WL 2295095

1

N

(o8}

[

(63}

Compensatory damages were awarded in the amount of: a) $20,000 against Giddens and $10,000 against McConnell
with respect to the access to the courts claim; b) $5,000 against Scire, $20,000 against Giddens and $10,000 against
McConnell with respect to the retaliation claim; c) $5,000 against Scire, $20,000 against Giddens and $10,000 against
McConnell with respect to the conspiracy claim; and d) $20,000 against Giddens with respect to the defamation claim.
(See Verdict Slip 6-8, dated Nov. 24, 2008 (ECF No. 193)).

Punitive damages were awarded in the amount of: a) $10,000 against Giddens and $5,000 against McConnell with
respect to access to the courts claim; b) $5,000 against Scire, $10,000 against Giddens and $5,000 against McConnell
with respect to the retaliation claim; ¢) $5,000 against Scire, $10,000 against Giddens and $5,000 against McConnell
with respect to the conspiracy claim; and d) $10,000 against Giddens with respect to the defamation claim. (See Id.)

With respect to plaintiff's state claim for defamation, the jury awarded compensatory damages to plaintiff for harm to
reputation, and for mental anguish and humiliation. With respect to plaintiff's § 1983 federal claims for retaliation and for
conspiracy, the jury awarded compensatory damages to plaintiff for mental harm.

In their statement of the case section of defendants' brief in support of their Motion, defendants note that their motion for
remittitur is for the amount awarded by the jury's verdict for compensatory damages for:

both Property Damage and Harm to Reputation and for Mental Harm and Mental Anguish and Humiliation, as well
as the amounts awarded by the jury's verdict for Punitive Damages and/or Special Damages or Punitive damages.

(See Defendants' Brief in Support of Corrections Defendants' Motion for Judgment and/or New Trial Pursuant to Fed.
R. Civ.P. 50 and 59 and/or for Remittitur 3 (ECF No. 197)).

Defendants did not file a motion for reconsideration, but filed a renewed motion for judgment as a matter of law.
Defendants, however, are in essence requesting that the court reconsider its ruling that plaintiff adduced evidence
sufficient to support the jury's verdict with respect to plaintiff's defamation claim against Giddens. A motion for
reconsideration is granted only if one of three situations is shown: “(1) the availability of new evidence not previously
available, (2) an intervening change in controlling law, or (3) the need to correct a clear error of law or to prevent manifest
injustice.” Reich v. Compton, 834 F.Supp. 753, 755 (E.D.Pa.1993).

Because of the interest in finality, at least at the district court level, motions for reconsideration should be granted
sparingly; the parties are not free to relitigate issues the court has already decided.... Stated another way, a motion
for reconsideration is not properly grounded in a request for a district court to rethink a decision it has already made,
rightly or wrongly.
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Williams v. City of Pittsburgh, 32 F.Supp.2d 236, 238 (W.D.Pa.1998) (internal citations omitted). Defendants do not
argue that new evidence is available or that there is a change in the controlling law; defendants' challenge appears to
be based upon the need to correct a clear error of law or to prevent manifest injustice.

Compare Federal Rule of Civil Procedure 60(b), which provides in relevant part:

Rule 60. Relief from a Judgment or Order

(b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may
relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for
a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;
(4) the judgment is void;

(5) the judgment has been satisfied, released or discharged:; it is based on an earlier judgment that has been reversed
or vacated; or applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.
(c) Timing and Effect of the Motion.

(1) Timing. A motion under Rule 60(b) must be made within a reasonable time-and for reasons (1), (2), and (3) no
more than a year after the entry of the judgment or order or the date of the proceeding.

Fed. R. Civ. P. 60(b).

Defendants appear to make this request pursuant to Rule 50. The court will treat it similar to defendants' motion to
reconsider the court's Memorandum Opinion on defendants' Rule 50(b) motion.

As noted above, the court will treat this issue as a motion to reconsider its ruling that plaintiff adduced evidence sufficient
to support the jury's verdict with respect to plaintiff's state law defamation claim against Giddens.

Defendants impliedly argue in a footnote (Defs.' Br. 6 n. 2 (ECF No. 197)) that the court should not have sent the
question with respect to whether or not Giddens defamed Jacobs to the jury, quoting: “ ‘When there is no question
as to the circumstances under which an allegedly defamatory communication was made, the question of whether that
communication was privileged is a question of law to be decided by a judge.” “ Appel v. Twp. of Warwick, 828 A.2d 469,
472 (Pa.Commw.Ct.2003) (citing Montgomery v. Dennison, 363 Pa. 255, 69 A.2d 520, 525 (Pa.1949)). At the final charge
hearing, the court advised the parties that plaintiff's defamation claim was governed by Pennsylvania law and that the
issue whether Giddens was acting within the scope of his employment when he responded to plaintiff's grievance was a
matter that the jury would have to resolve, and the court could reconsider that matter on a post-trial motion. (See Trial Tr.
Nov. 17, 2008 at 141-42 (ECF No. 170)). The instant case is readily distinguishable from Appel. Here the court specifically
indicated that the jury would have to resolve the question whether, under the circumstances in which Giddens made the
allegedly defamatory statement, Giddens was acting within the scope of his employment. The jury verdict shows that
guestion was answered in the negative. Even if the court had to resolve the ultimate question about whether Giddens'
statement was privileged, the court—considering the jury's determination—would have ruled that it was not. The question
involving scope of employment required a factual determination whether the conduct of Giddens fell within the three-
part test. That issue was resolved by the jury in favor of Jacobs. Even if the matter is one for the court to determine, the
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court will view the jury's determination as at least advisory. There is evidential support for the verdict because the DOC's
policies precluded Giddens from responding to the grievance at issue (see discussion infra at 15) and he knew about
that policy, showing that Giddens' conduct was not actuated, even in part, by a purpose to serve the DOC.

Giddens' response to plaintiff's grievance was, “[yJour claim of 151 pages is an outright fabrication and subject to
misconduct for lying.” (See Trial Tr. Nov. 5, 2008 (ECF No. 167 at 45)).

Section 8522 covers “Commonwealth parties.” 42 Pa. Cons.Stat. 8 8522. An employee of a Pennsylvania state agency
is a “Commonwealth party” if the act of that employee is “within the scope of his office or employment.” Id. § 8501.

Although United States v. Obialo, 23 F.3d 69 (3d Cir.1994), is a criminal case, the element with respect to two or more
individuals is the same in a criminal offense and a civil tort. See Beidleman v. Stroh Brewery Co., 182 F.3d 225, 235-36
(3d Cir.1999) (“Under Pennsylvania law, civil conspiracy is a ‘combination of two or more persons to do an unlawful act
or criminal act or to do a lawful act by unlawful means or for an unlawful purpose.’ ") (quoting Ammlung v. City of Chester,
494 F.2d 811, 814 (3d Cir.1974) (citing Landau v. Western Pa. Nat'l Bank, 445 Pa. 217, 282 A.2d 335, 338 (1971))).

Plaintiff cites Black's Law Dictionary 125 (5th ed.1979), defining avoidance as:
Avoidance. A making void, useless, empty, or no effect; annulling, cancelling; escaping or evading....

In pleading, the allegation or statement of new matter, in opposition to a former pleading, which, admitting the facts
alleged in such former pleading, shows cause why they should not have their ordinary legal effect. Fed. R. Civil P.
8(c)). See also Affirmative defense....

Id. at 125, 282 A.2d 335 (emphasis in the original).

Jacobs referenced Jacobs v. Heck, Civ. A. No. 02-1703-JFC (W.D.Pa.2002).

See Oliver—Smith v. City of Phila., 962 A.2d 728, 731 n. 5, 732 (Pa.Commw.Ct.2008) (noting Restatement (Second)
Torts 8 911 cmt. (e), and citing Pa. Dep't of Gen. Servs. v. U.S. Mineral Prods. Co., 587 Pa. 236, 898 A.2d 590 (2006)
(instructing the jury that “you may determine that it had a value to the plaintiff regardless of its market value”).

“The general bar against double recovery for the same injury is also applicable to § 1983 cases.” Sheldon H. Nahmod,
Civil Rights and Civil Liberties Litigation, The Law of Section 1983, § 4:15 at 4-68 (4th ed.2010). “[C]ourts are concerned
about potential double recovery for general damages.” Id. “ ‘A jury's damages award will not be upset so long as there
exists sufficient evidence on the record, which if accepted by the jury, would sustain the award.” “ Cortez v. Trans Union,
LLC, 617 F.3d 688, 718 (3d Cir.2010) (quoting Thabault v. Chait, 541 F.3d 512, 532 (3d Cir.2008); see Gentile v. Cnty. of
Suffolk, 926 F.2d 142 (2d Cir.1991) (finding that the defendants failed to demonstrate that the jury award of $150,000 for
each plaintiff, $75,000 on state law cause of action for malicious prosecution and $75,000 on § 1983 claim, was duplicative
merely by noting that the jury allocated damages under two different causes of action; “[I]t is equally conceivable that
the jury found that each plaintiff suffered $150,000 worth of discrete, unduplicated injuries as a result of the County's
violations of law and merely split the total amount equally between the state and federal causes of action in announcing
their award to the court on the form submitted to it.”).

The defendants did not request a charge like that described in Lloyd v. Haugh, 223 Pa. 148, 72 A. 516, 518 (Pa.1909).

No new trial is granted if the court determines that damages are barred as a matter of law. In Cortez, 617 F.3d 688,
the court of appeals instructed:

[W]hen a trial court determines that the evidence does not support the jury's general damages award, it “has no
authority ... to enter an absolute judgment for any other sum than that assessed by the jury .... without allowing
petitioner the option of a new trial.” Id. [Hetzel v. Prince William Cnty., Va., 523 U.S. 208, 211-12, 118 S.Ct. 1210,
140 L.Ed.2d 336 (1998) ] (quotation omitted). Thus, a court must afford a plaintiff the option of a new trial when it
attempts to reduce a jury award because it believes the amount of the verdict is not supported by the evidence.
These reductions are frequently referred to as conditional remittiturs. The same is not true when a court must reduce
a damages award to avoid a denial of due process. In that case, the award is reduced as a matter of law and there
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is no interference with the Seventh Amendment right to have a jury make findings of fact. [BMW of N. Am., Inc. v.]
Gore, 517 U.S. [559] at 585-86, 116 S.Ct. 1589, 134 L.Ed.2d 809.

Cortez, 617 F.3d at 716.

Plaintiff points to defendants' objection to a witness's testimony—a week or so before trial—as the only time defendants
raised any issue related to a mental or emotional damage issue. Plaintiff avers that this objection was not related to an
attack on his ability to secure damages for First Amendment violations, but an effort to prohibit Jacobs' grandmother from
testifying about his background of mental and emotional issues.

The jury's award for mental harm related to plaintiff's First Amendment claim was stricken by this court in its Memorandum
Opinion because there was not sufficient evidence of record to support plaintiff's § 1983 claims for violations of the First
Amendment. Plaintiff acknowledges that his request for damages for mental harm did not involve physical injury. (See
Pl.'s Br. in Opp. to Defs.' Mot. 4 (ECF No. 224) (“Defendant's [sic] knew what plaintiff's claims were since 2004, at least,
they knew what his claimed injuries were and that his case did not involve a physical altercation.”).

Plaintiff also argued that defendants waived any claim that the PLRA bars the $10,000 claim for mental anguish and
humiliation for failing to raise it as an affirmative defense and that raising the issue at this juncture constitutes an
avoidance. Plaintiff relies upon Douglas v. Yates, 535 F.3d 1316 (11th Cir.2008) (concluding that the PLRA limit on
damages absent a physical injury is an affirmative defense similar to the requirement for exhaustion of administrative
remedies, as opposed to a jurisdictional limit). This court was not able to locate any decision by the Court of Appeals for the
Third Circuit addressing the issue whether the PLRA limit on damages absent a physical injury is an affirmative defense.
The court of appeals has instructed, however, that the PLRA requirement of exhaustion of administrative remedies is an
affirmative defense. See Mitchell v. Horn, 318 F.3d 523, 529 (3d Cir.2003).

Similarly, plaintiff argued that defendants waived any indirect attack on the court's instructions to the jury because they
did not object or make it clear at any other point in the litigation that the matter would be pursued. Defendants objected
to any instruction of defamation of character in their proposed jury instructions on the basis that “no such cause of action
is recognized under Section 1983 and, in any event, all Corrections Defendants would be entitled to sovereign immunity
against such a claim under state law.” (See Corrections Defendants' Proposed Jury Instructions 9 (ECF No. 104)).

For the reasons set forth above with respect to the waiver argument in the context of plaintiff's § 1983 claims, the court
concludes no waiver of the § 1997e(e) argument occurred with respect to the state law defamation claim.
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Unpublished Disposition
NOTICE: THIS IS AN UNPUBLISHED OPINION.
NOTICE: Summary decisions issued by the Appeals Court
pursuant to M.A.C. Rule 23.0, as appearing in 97 Mass.
App. Ct. 1017 (2020) (formerly known as rule 1:28, as
amended by 73 Mass. App. Ct. 1001 [2009]), are primarily
directed to the parties and, therefore, may not fully address
the facts of the case or the panel's decisional rationale.
Moreover, such decisions are not circulated to the entire
court and, therefore, represent only the views of the panel
that decided the case. A summary decision pursuant to
rule 23.0 or rule 1:28 issued after February 25, 2008,
may be cited for its persuasive value but, because of the
limitations noted above, not as binding precedent. See
Chace v. Curran, 71 Mass. App. Ct. 258, 260 n.4 (2008).
Appeals Court of Massachusetts.

Raymond WILSON, Third
V.
PARKING CLERK OF DARTMOUTH.

21-P-330

|
Entered: June 22, 2022.

By the Court (Desmond, Ditkoff & Walsh, JJ.1)

MEMORANDUM AND ORDER PURSUANT TO RULE
23.0

*1 In August of 2019, the plaintiff received a $250 ticket
for parking in a handicap zone. The ticket was upheld after
a hearing conducted in the office of the parking clerk for the
town of Dartmouth. The plaintiff subsequently sought review

in the Superior Court pro se2 A judge granted the defendant's
motion to dismiss the claim for lack of prosecution. We
affirm.

Dismissal under Mass. R. Civ. P. 41 (b) (2), 365 Mass. 803
(1974), for failure to prosecute is “committed to the sound

discretion of the trial judge and can be reversed only in the
rare instance that it is so arbitrary, capricious, whimsical,
or idiosyncratic that it constitutes an abuse of discretion
amounting to an error of law.” Dewing v. J.B. Driscoll Ins.

AMECT A VAT
YWwWED | I HAYY

92

Agency, 30 Mass. App. Ct. 467,470 (1991). Accordingly, we
review for an abuse of discretion.

Rule 41 (b) (2) states that “[o]n motion of the defendant, with
notice, the court may, in its discretion, dismiss any action for
failure of the plaintiff to prosecute or to comply with these
rules or any order of court.” In considering the circumstances
under which a judge should dismiss a case for failure to
prosecute, the Supreme Judicial Court has recognized that:

“[1]itigants must act with reasonable diligence to bring their
litigation to a final conclusion. Because of the volume
of litigation pending before all levels of the judicial
branch, it is essential that it devote its time and efforts to
those litigants who prosecute their cases with reasonable
diligence, and that it deny further consideration of cases
which the litigants have unreasonably failed, neglected or
refused to prosecute.”

Bucchiere v. New England Tel. & Tel. Co., 396 Mass. 639,

642 (1986), quoting State Realty Co. of Boston, Inc. v.

MacNeil Bros. Co., 358 Mass. 374, 379 (1970).

Here, the plaintiff failed to comply with Superior Court
Standing Order 1-96 governing judicial review of agency
proceedings, which required him to serve the defendant with a
motion for judgment on the pleadings thirty days after service
of the administrative record. On July 30, 2020, two weeks
after the plaintiff's motion was due to be served, the defendant
notified the plaintiff that it would file a motion to dismiss
the complaint for failure to prosecute if the motion were not
served by August 7, 2020. The plaintiff ignored this warning
and instead of responding to the defendant's motion to dismiss
by filing the requisite motion for judgment on the pleadings,
the plaintiff filed several oppositions, claiming that he never

received a copy of the administrative record.?

*2  After reviewing the record, we agree with the Superior
Court judge that the plaintiff exhibited “a pattern of delay”
throughout the case. And aside from a number of unsupported
assertions in his brief that the judge was biased against him,
the plaintiff has failed to show how the judge abused her

discretion by dismissing the case as a result.t Instead, we
think the judge properly recognized that the right of self-
representation is not a license to evade the rules of procedure.
See International Fid. Ins. Co. v. Wilson, 387 Mass. 841, 847
(1983), quoting Faretta v. California, 422 U.S. 806, 834-835

n.46 (1975).°

Judgment affirmed.
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Footnotes

1 The panelists are listed in order of seniority.

2 Among other things, he claimed that the decision was unsupported by the evidence, based on an unlawful procedure,
and arbitrary and capricious.

3 The plaintiff renews his contention on appeal. The Superior Court judge declined to credit this allegation, however, noting
that the plaintiff filed his first untimely request for the administrative hearing transcript several days after defense counsel
sent the administrative record, which included a notification of the plaintiff's transcript rights. As the judge noted, this
sequence of events “led[ ] to the reasonable inference that the plaintiff did in fact receive ... the certified copy of the
administrative record.” See Adoption of Larry, 434 Mass. 456, 462 (2001) (deferring to judge's assessment of credibility).

4 We need not address the plaintiff's claims about the merits of the dispute as they are beyond the scope of our review.

5 The appellee's request for attorney's fees is denied.
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